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United States Department of the Interior

FISH AND WILDLIFE SERYICE
60 Carundpme Bl
Sune A
pafayetle, Loviana Y0506

December 17, 200102

Mr. Ronnie Duke

Chiell Weslern Evalualion Seclion
Regulatory Branch

.5, Army Corps of Engineers

Post Office Box 60267

Mew Orleans, Louisiana 70160-0267

RE:  MVN-2010-1080, MYN-2010-1032
Bear Mr, Duke:

Thig responds o your letter of Crelober 15, 2072, wherein you request comewrence (rom
the Fish and Wildlife Service (Service) wilth your determination (hal impacts resulbing
from Mallard Basin, LLC"s projecis al Fisher Boliom are oo likely (o adversaly afTect
ihe 1 ,ouisiana black bear andfor 113 designated entical habitat,

The Service's palicy is that generally we do not enter nlo seclion 7 consullition pursuant
o the Endangered Species Ao (GEA) when applicants ove secking “afer-the-fac™
autharization lor projects that have already been cornpleted or when impacts may have
already occurred. Such a practice - thau 1L is easier 10 apologize Jaler than seck
permission earlier - does nol promate the conservatton ol listed species and crilical
habilat, an obligation For both the action agency and the Service under the CEA.

Turther, the Service’s policy is fully supported by the ESA and i1s implementing
regulations. Both (the ESA and the regulations are based on an underlying assumplion that
consuhation will occur prior to any oclion being laken, Section 7{2)(2) of the ESA stales
ihal each Federal agency shall, in consuliation with the Secretary, fnsure that any action
autharized, funded, or carried owl by such agency is aet fikely fo jeopardize the continued
exisience of a lisied species o resate in the destruction or adverse modification of
designatcd critical habitat. See 16 TL8.C. 1536{0)(2) (cmphasis added). Tide 50 C.ER.
402,02 defines “jeopardize the conlinued existence of” a5 “to engage in an action that
reasonably would be expected, directly or indireely, to reduee appreciably the likelihood
ol heh the survival and recovery of the species in the wild by reducing the roproduction,
numbers, or distvibution of that species. See 50 C.F.IL § 402.02 (emphasis added). 1n
the Service’s opinion, the word “inswre” and the phrases “nof fikely to feopardize” und
“wounld be expected” clearly contemplate consulialion on a proposed action and noi an
action (hat has already been completed. The potections of the ESA insure againsi
jeopardy. Ifthe ESA and ils implemenling regulations contemplated afler-the-lact
consallalion, there would be no need lor the Service o consider aad recoqunend
reasonable and prident allemeatives in order lo avoid the likefifiood of jeopardy or
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reasonable and prudeni measures Lo minimize the amount or extenl of awicipated
incidenlal take.

When a praject has been completed, as is the case with the Mallard Basin projects, it
bacomes part of the environmenial baseling, The environmenial basceline includes the
pasl and present impacts of all Federal, Statg, or private actions and other human
activiries in an actlion area, the anticipaled impacts ol all proposed Federol projects in an
action ares Lthat have already undergone fprmal or early seciien 7 consuitation, and the
impaci of Siate or privale actions that are contemporneous with the consultation in
process. See 50 C.F.R. § 402.02. Inasmuch as the Army Corps of Engineers {Corps) has
not identificd any new gffects associated with (he Mallard Basio projects, the existing
cnvironmental baseline remains unchanged, and Lhere are po new effects warranting LSA
consullavion.

Notwithsionding the lorepoing, we oifer the following informalion o the Corps as
lechnjeal assistunce. Speciftcally, Mallard Basin, Ine, (MYN-2010-1 0800 end Scott
Sehastian (MYN-2010-1032) received authorizalion rom the Cuorps [or work previously
conducied a1 or near Fisher Bottom in the Axchalalava Basin during ihe years 1999 and
2001 in 80, Martin Parish, Lowsiana. In your jeint public notice dated May 24, 2010, the
Corps originzlly stated the projeel (M YN-2010-1080) would not affect listed species or
their eritical habilais. The project entailed the inslallaton of an electnic walcr pump,
water intake and discharge pipe and the restoralion / reconstruction of a 1,900 oot water
conveyanct diich. Two old wooden weirs were removed and an aluminum water centrol
slructure was installed,

The Louisiana black bear was listed as a threatened subspecies in 1992, Although
Louisiana black bears are primanly associaled wilh lorested wellands, they utilize a
variely of ulher habilat types, including scrub-shrub, marsh, spoil banks, and upland
forests. [ovisiana black bears, particularly pregnanl females, normally den from
December through April. Louisiana black bears will use atmost any species of iree fora
den site provided Lhal it meets a minimum diameter and caviry presence crileria as
described below (Hightower e, al. 2002, Oli ¢, al. 1997, Weaver and Pelion 1994),
Louisiana black bears will also use ground den siles. such as in hollow logs, slash piles,
shallow burtows or depressions in arcas of dense cover.

To aiford additional protection 1o denning bears, the Service (through Lhe Final fisting rule
publislied on January 7, 1992, in Volume 57, No. 4 ol the Federal Register) has extended
legal protection (o candidace and actual den Irées in breeding habital. Candidule den trees
are delined in the final rule as bald cypress (Faxcodfium distichum) and wpelo gum (Myssa
sp.) having a diameter at breast heighi ol 36 inches or greater, wilh visible cavilies, and
oeenrring inoor along niveds, lakes, streams, bayous, sloughs, or olher waler bodics,
“Actoal den tree™ refers to any Lree used by a denning bear during the winter and early
SPTiNE SCASONS,

On March 10, 2009, the Service published a [inal rule in the Federal Register (Volume
74, No. 45) designating 1,195,821 acres of critical habilar for the Lowisiana black bear
{elTective April 9, 2009). Critical habitat identilies geographic areas eonlaining features
thai are essemial w the conservation of a threatened or endanyercd specics, and which
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may Tequire special management considerations or proteciion. Wilhin the critical habilat
boundary, only (hose areas thar contain the physical ond biological elements essential io
support the life cycle needs of the Louisiana black bear are considered “critical habirar”
Those clements are defined as breeding habitar and comidors within bortomland and
upland hardwood forests and adjacent vegetaled arcas. Desipnation of critical habilat
does not afect land ownership or establish a refuge or preserve, and only upplies to
situalions where federal implementation, funding, or a federal permil is involved.

Accarding lo onr database, bears (including breeding females) have not been documented
within or near the project area in recent history. Bear critical habitat was designated in
2009, approximartely 8 years after project consiruction was completed, Information
provided 1o vs by (he Corps indicaes 1hat management ol the project hay been OnEoLng
sinee construction; therefore, any project elfects were considered by (he Service in the
bascline when we designated catical habital [or ihe buar.

To politely reiterate, it is the Service's policy Lhal we do nor enter inwo section 7
consultation for compleled actions. We hope the above information is helpfui. [( you
have any questions regarding our commenis, pleasc contasi Rob Smith of this office at
(337)291-1134.

Sincerely,

.,

W\(

JelTrey [, Weller
Supervisor
Louisiana Ecological Services Office

Cec:  LDWF, Baton Raupe, LA
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