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Nicholas C. Stewart
Phone: (410) 332-8616
Fax: (410)332-8031

nstewari@saul.com

www.saul.com

November 13, 2013

Department of Veterans Affairs
General Counsel (024)

810 Vermont Avenue, NW
Washington, DC 20420

TRANSMITTED VIA EMAIL

RE: Freedom of Information Act Appeal
Assigned Request No. 13-04300-F

Dear General Counsel;

This letter is submitted on behalf of Medicasoft, LLC concerning the Department of
Veteran Affairs’ (“the Department”) response to Medicasoft’s request for documents under the
Freedom of Information Act (“FOIA™). Medicasoft submitted its FOIA requests to the
Department on May 2, 2013, and the Department transmitted the requested documents to
MedicaSoft on September 16, 2013. FOIA Officer Richard Ha responded on behalf of the
relevant departmental component—the Office of Procurement Policy Services—located at 425 1
Street, NW, Washington, DC 20001. '

The Department’s production is replete with extensive redactions asserted primarily on
the grounds found in 5 U.S.C. § 552(b)(3), (4), and (6). The following is a brief synopsis of
these exemptions and how they were inappropriately used:

o §552(b)(3) exempts information that is “specifically exempted from disclosure by statute
.. The Government must show that the statue absolutely forbids disclosure and sets
forth specific criteria for withholding such information, or specifically refers to the kind
of information prohibited from disclosure, thereby removing any discretion. See Florida
Ass’n, Inc. v. Dep’t of Health, Ed. & Welfare, 479 F. Supp. 1291 (M.D. Fla. 1979).

Here, the Department does not cite the statute on which it is relying, let alone
demonstrate that it satisfies the aforementioned standards. See Exhibit A hereto for

representative examples.
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e §552(b)(4) exempts “trade secrets and commercial or financial information obtained
from a person and privileged or confidential.” This exemption is narrowly construed,
pertains to information provided to the Government by private parties, and does not
prevent disclosure merely due to the presence of some confidential information. Rather,
it is meant to prevent unwarranted invasions of personal privacy resulting from the
«“indiscriminate release” of confidential information. See Burke Energy Corp. v. Dept’ of
Energy, 583 F. Supp. 507 (D.C. Kan. 1984); Grumman Aircraft Engineering Corp. v.
Renegotiation Bd., 425 F.2d 578, 580 (D.C. Cir. 1970).

Here, the Department failed to notify Medicasoft before making its production that the
request covered confidential information as required by the regulations governing the
production. See 38 C.F.R. § 1.558(g). Once it did respond, the Department did not
provide any explanation for its denial as required by 38 C.F.R. § 1.557(d)(2), making it
impossible to determine whether the redacted information was from a private party and of
such an extent that it would constitute an “indiscriminate release.” See Exhibit B hereto
for representative examples.

o § 552(b)(6) exempts “personnel and medical files and similar files the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy.” The
“presumption favoring disclosure . . . is at its zenith under Exemption 6,” Consumers’
Checkbook Ctr. For the Study of Servs. v. HHS, 554 F.3d 1046, 1057 (D.C. Cir. 2009),
and necessitates the disclosure of files that have “an essentially business nature” or
pertain to business relationships, Yonemoto v. V4, No. 06-328,2007 WL 1310165, at *2
(D. Haw. May 2, 2007).

Here, the Department again did not provide an explanation for its denial as required. See
38 C.F.R. § 1.557(d)(2). Moreover, MedicaSoft did not request any personnel or medical
files and the vast majority of (b)(6) redactions appear to cover routine business
information and communications. See Exhibit C hereto for representative examples.

These exemptions were inappropriately used for two additional reasons. First, the
Department redacted information in communications between Medicasoft and the Department.
See Ex. C. Tt is hard to understand the grounds upon which the Department redacted this
information, given that both parties were involved in these communications and have complete,
unredacted copies of them in their possession. Second, after thoroughly reviewing the
Department’s production, it is clear that the Department redacted (in many cases heavily)
documents that are clearly reasonably calculated to lead to discoverable evidence under the
Federal Rules of Civil Procedure, while leaving unredacted completely irrelevant documents. As
examples, Exhibits D and E hereto contain heavy redactions and appear responsive, while
Fxhibits F and G hereto are unredacted and irrelevant. For other documents, the Department’s
excessive redactions make it impossible to determine the document’s relevance and the
Department’s reason for including it in the production.
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To appeal an adverse agency determination, a party must, among other things, “specify
which part of the determination he or she is appealing.” 38 C.F.R. § 1.559(d). However, due to
the size and extent of the Department’s redactions, it is impractical to specify just one or two
adverse determinations. Rather, Medicasoft is appealing the Department’s systemic redactions,
which rendered the Department’s production fundamentally unresponsive. Medicasoft requests
that the Department review the whole of its production, in light of its excessive and unsupported
redactions, and respond more fully to Medicasoft’s document requests. Medicasoft is sending
this letter as a good faith attempt to find a resolution before resorting to the judicial process.

Please note that Medicasoft’s FOIA requests are attached as Exhibit H through K and the
Department’s response is attached Exhibit L.

Thank you for your attention to this matter.

Sincerely,

Nk e

Nick Stewart

Enclosures
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EXHIBIT E
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EXHIBIT F
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EXHIBIT F
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EXHIBIT G
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EXHIBIT G



Case 1:14-cv-00050-BAH Document 1-7 Filed 01/15/14 Page 29 of 45

EXHIBIT G
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DEPARTMENT OF VETERANS AFFAIRS
WASHINGTON DC 20420

MedicaSoft, LLC

Mr. Alexander Ray
100 S. Ashley Drive
Suite 1700

Tampa, Florida 33602

Dear Mr. Ray:
v 'SEH
This is in response to your Freedom of Information Act (FOIA ID No.13-0)éOO—F)
request dated May 2, 2013 for a copy of the following:

1. The TAC's Acquisition Package (including but not limited to, the Performance
Work Statement (PWS), Acquisition Plan, financial documentation, and any other
documentation concerning the BMS/BH Project Solicitation, TAC-11-0837, and
subsequent Prime Contracts VA118-11F-H001, V118-11F-H002, VA118-11F-H003,
and VA118-11F-H004;

2. Any and all emails (including, but not limited to, emails sent or received by
contracting officer David Nostrant), correspondence and communications concerning
the TAC-11-0837, and subsequent Prime Contracts VA118-11F-H001, V118-11F-
HO002, VA118-11F-H003, and VA118-11F-H004;

3. Any and all invoices, bills, payments, and proof of payment for Prime
Contracts VA118-11F-H001, V118-11F-H002, VA118-11F-H003, and VA118-11F-
HOO04;

4. Any and all contractual documentation for Prime Contracts VA118-11F-H001,
V118-11F-H002, VA118-11F-H003, and VA118-11F-H004;

5. Any and all documents, records, reports, contracts, agreements, technical
documents, administrative records, financial information, bills, payments, and any other
materials concerning, regarding, or referencing the BMS/BH Project Solicitation, TAC-
11-0837, and subsequent Prime Contracts VA118-11F-H001, V118-11F-H002, VA118-
11F-HO03, and VA118-11F-H004;

6. Copy of any and all Software License Agreements, Master Software License
Agreements, and any other documentation between VA and S.C. Info World SRL.
and/or concerning the software product InFlow;

7. Any and all documents, information, bills, invoices, payments, pay schedules,

and any other records between VA and S.C. Info World SRL and/or concerning the
software product InFlow; and

EXHIBIT L
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8. Any and all emails, correspondence, facsimiles, and communications
concerning the software product InFlow and/or the Master Software License Agreement
between S.C. Info World SRL and VA entered into on or about June 10, 2011.

With regards to the emails, correspondence, and copies of contractual
documentation, we are providing you with a copy of the documents as requested. Some
of the information and/or communications have been redacted because they contain
information appropriate to the stated exemptions which are protected by the Freedom
of Information Act, (FOIA) 5 U.S.C. § 552, as amended.

With regards to the records that you seek regarding the TAC’s entire Acquisition
Package, Acquisition Plan, financial documentation and all other documentation
concerning the BMS/BH Project Solicitation, TAC-11-0837, we are denying you access
to these documents under FOIA Exemption 3 [5 U.S.C. § 552 (b)(3)] which prohibits
disclosure of information protected by other statutes.

The winning proposal was not incorporated into the contract by reference, and as
such, it is prohibited from release per FOIA Exemption 3 [5 U.S.C. § 552 (b)(3)] which
prohibits the disclosure of information protected by other statutes. Federal Statute 41
U.S.C. §423(a)(1) which prohibits the discloser contractor bid or proposal information or
source selection information before the award of a Federal agency procurement
contract to which the information relates.

Segregable information contained in the emails and contracts has been withheld
under Exemption 4 of the FOIA, which protects privileged or confidential trade secrets
and commercial or financial information obtained from a person. Release of this
information is expected to cause competitive harm to the submitter.

Segregable information contained in the emails and contracts have also been
withheld under Exemption 6 of the FOIA, which protects personnel information, the
disclosure of which would constitute an unwarranted invasion of personal privacy.

With respect to your request for invoice, bills, and proofs of payments under the
aforementioned Contracts, there is not specific document or set of documents which
specify this information. The VA is a decentralized Agency, and there have been
several purchase orders issued against each respective contract, issued across various
individual offices. However, the total amount of monies obligated/ spent on each
contract is publicly available at www.usaspending.gov.

Your request was processed by the undersigned. Should you disagree with
these findings, you may administratively appeal in writing to:

EXHIBIT L
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General Counsel (024)
Department of Veterans Affairs
810 Vermont Avenue, N.W.
Washington, DC 20420

You must file your appeal within 60 days from the date of this letter. Please
include a copy of this letter with your appeal, and clearly state why you disagree with
this determination. Both the letter and the envelope should be clearly marked “Freedom
of Information Act Appeal.”

In the event you are dissatisfied with the results of any such appeal, judicial
review will thereafter be available to you in the United States District Court for the
judicial district in which you reside or have your principal place of business, or in the
District of Columbia, which is also where the records you seek are located.

In accordance with VA Regulations, the total fee for this request was assessed at
$1,367.80. You may remit the fee assessment by check or money order, payable to the
Department of Veterans Affairs, at the following address:

Department of Veterans Affairs

Office of Procurement Policy Services
ATTN: FOIA Officer

425 | Street, NW

Room 3E.405

Washington, DC 20001

Sincerely,

Vo o

Richard Ha
FOIA Officer

EXHIBIT L
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