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I. THERE ARE SIGNIFICANT FACTUAL INACCURACIES INCLUDED IN THE 
PROSECUTOR’S COMPLAINT FOR SUPERINTENDING CONTROL AND 
SUPPORTING BRIEF. 

 
A. There were no “secret” proceedings. It is the Prosecutor’s policy that 

an assistant prosecutor only appears in court on Wednesdays (and 
every other Thursday), but the 52/1 District Court conducts business 
five days a week. 

 
Judge MacKenzie never held “secret” judicial proceedings in an attempt to 

“conceal” any judicial activity, and any assertion to the contrary is patently false.  All 

proceedings cited in the Prosecutor’s Complaint were public hearings, held in open 

court, where the Prosecutor had actual notice or readily accessible electronic notice of 

all proceedings.  A public hearing is not rendered “secret” (or ex parte) merely because 

the Prosecutor chooses not to attend.    

Moreover, this assertion by the Prosecutor is directly contradicted by the 

Prosecutor’s own exhibit.  The Prosecutor repeatedly alleges that Judge MacKenzie 

“ultimately set defendant’s sentencing date” on a day other than Wednesday “meaning 

that a state law prosecutor was not present to challenge, or even be aware of his 

rulings.”  However, Exhibit U of the Complaint proves that the sentencing of Defendant 

Dale Savolainen took place on Wednesday, July 24, 2013.  (Plaintiff’s Exhibit U is 

attached hereto as Respondent’s Exhibit 1 for convenience).  Yet, the record reflects 

that an assistant prosecutor was not present in the courtroom, despite receiving notice 

of the sentencing and being present in the courthouse on that date.     

As an accommodation to the Prosecutor, the 52/1 District Court has designated 

that on every Wednesday and every other Thursday, the court will address charges 

arising out of state law (as opposed to local community ordinances, for example).  It is 

the Prosecutor’s current policy to send a representative to court only on Wednesdays 
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and every other Thursday.  The 52/1 District Court, however, conducts business five 

days per week, as required for the prompt and fair administration of justice.  The 

Prosecutor is welcome to send a representative to court at all times.   

Hearings on lengthy matters are scheduled on Wednesdays, at the Prosecutor’s 

request and to accommodate their schedule.  More routine matters are scheduled for 

the next available date, on a next-available basis.     

B. Holmes Youthful Trainee Act status was NOT given to a 46-year-old. 
 

In paragraph 1 of the Prosecutor’s Complaint, there is reference to a 46-year-old 

individual who was allegedly granted Holmes Youthful Trainee Act (hereinafter “HYTA”) 

status, despite the fact that this status is reserved for individuals between the ages of 17 

and 21.  While there was reference to “youthful trainee status” included in a court order 

relating to this particular case, the particular Defendant was not afforded “youthful 

trainee status.”  The language included in the order was simply a clerical error.  (See 

Plaintiff’s Complaint, Exhibit K).   

In fact, the case involved “The Spouse Abuse Act”, MCL 769.4a, which is clearly 

and prominently set forth on the applicable order.  Further, the transcript of the 

sentencing hearing includes no reference to the HYTA. (See Plaintiff’s Complaint, 

Exhibit J).  

C. There were no attempts to “conceal” proceedings or sentences.  
Judge MacKenzie was required by law to order the files be made 
nonpublic, and the Prosecutor had full access to all nonpublic files.  

 
Judge MacKenzie has never attempted to “actively conceal” or “secretly set 

aside” any judicial dismissals or decisions, and any assertion to the contrary is patently 
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false.  By law, the Prosecutor has complete access to all files ordered to be “nonpublic,” 

despite the Prosecutor’s assertion to the contrary.   

The Michigan Court Rules allow a court to deem records “confidential” or 

nonpublic for various reasons.  MCR 8.119(D).  Even “confidential” records, however, 

are available to persons or entities with “authorized access,” such as the Prosecutor.   

Here, the Spouse Abuse Act, MCL 769.4a, is the statute at issue in the cases 

cited by the Prosecutor in the Complaint.  This statute requires that a plea granted 

under the statute be made nonpublic.  The statute, however, flatly declares that these 

files shall be available to the Prosecutor and its staff.    

MCL 769.4a states in relevant part: 

(7) Unless the court enters a judgment of guilt under this section, the department 
of state police shall retain a nonpublic record of the arrest, court proceedings, 
and disposition of the criminal charge under this section. However, the 
nonpublic record shall be open to the following individuals and entities for 
the purposes noted: 
 

(a) The courts of this state, law enforcement personnel, and prosecuting 
attorneys for use only in the performance of their duties.  
 
(b) The courts of this state, law enforcement personnel, and prosecuting 
attorneys for either of the following purposes: 
 

(i) Showing that a defendant in a criminal action under section 81 or 
81a of the Michigan penal code, 1931 PA 328, MCL 750.81 and 
750.81a, or a local ordinance substantially corresponding to section 
81 of that act has already once availed himself or herself of this 
section. 
 
(ii) Determining whether the defendant in a criminal action is eligible 
for discharge and dismissal of proceedings by a drug treatment 
court under section 1076(5) of the revised judicature act of 1961, 
1961 PA 236, MCL 600.1076. 
 

MCL 769.4a(7). 
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Accordingly, the Prosecutor has access to all files that Judge MacKenzie orders 

to be made “nonpublic.”  Thus, Judge MacKenzie could not have “conceal[ed] these 

cases from possible review” by the Prosecutor, as alleged throughout the Complaint 

and Brief in Support.   

Yet, the Prosecutor erroneously alleges in paragraph 2 of the Complaint: 

That after illegally granting these judicial-dismissals, District Judge Brian 
MacKenzie has routinely ordered that these judicial-dismissals be made 
“non-public,” further concealing these cases from possible review by 
Plaintiff, Oakland County Prosecutor’s Office, and further 
compounding the difficulty to identify and uncover these illegal judicial-
dismissals. 
 

 As stated, the law required Judge MacKenzie to order the files be made 

nonpublic.  Furthermore, and more importantly, the Prosecutor had full access to all 

nonpublic files.  In accord with the law, the 52/1 District Court did in fact make these 

files available to the Prosecutor.  Judge MacKenzie’s decision in ordering these files to 

be made nonpublic was to follow the law, not an attempt to “conceal.”      

As a practical matter, the Prosecutor has acknowledged that it has access to 

“nonpublic” records by attaching numerous 52/1 District Court transcripts and records to 

the Complaint in cases deemed nonpublic by court order.  (See Plaintiff’s Complaint, 

Exhibits B, C, D, E, F, G, H, I, and J).  The Prosecutor obtained these records 

electronically or by simply requesting them from the 52/1 District Court.  These 

documents were readily available upon request.  Judge MacKenzie did not conceal or 

hide any of them.  On the contrary, these documents were always available upon 

request, as required by law and 52/1 District Court policy.           

Ultimately, as required by law, the Prosecutor had and continues to have 

unfettered access to both the public and nonpublic of the 52/1 District Court.  
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D. The Prosecutor had actual notice or readily accessible electronic 
notice of all proceedings cited in the Complaint. 
 

The policy of the 52/1 District Court is to send docket reports to each prosecutor 

of record via email at least one and a half weeks in advance of hearings held on 

Wednesdays and every other Thursday, which are the only days that the Prosecutor 

sends a representative to the 52/1 District Court.   

The court had previously placed hard copies of docket reports in the Prosecutor’s 

mailbox at the courthouse, until several 52/1 District Court employees witnessed a 

prosecutor throwing the notices in the trash.  The 52/1 District Court asked the 

Prosecutor how they would prefer to receive notice of court proceedings.  The 

Prosecutor requested that copies of docket reports be submitted via e-mail, only.  The 

52/1 District Court adapted its notice policies pursuant to the Prosecutor’s request, to 

which there has been no objection.  

1. Electronic notice of proceedings is readily available on the Judicial 
Information System (JIS) website. 

 
Every lawyer has a legal and ethical duty to be aware of the proceedings in their 

cases by monitoring the docket in order to represent the interests of their clients.  The 

Prosecutor has electronic access to all actions taken in a particular case through the 

Judicial Information System (JIS), an internet database that permits access to the 

Register of Actions1 for every pending case in Oakland County and several other state 

courts.  The JIS allows each prosecutor to monitor the status of all cases under their 

control from the comfort of their office, or on any internet-capable device.  Using the 

resources available to the Prosecutor, they were able to access the files of all cases 

cited in the Complaint, as discussed in detail below.   
                                            
1 An ROA is a history of all actions occurring in a particular case.  See MCR 8.119(D)(1)(c).   
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Further, every attorney of record who has appeared on behalf of a party or filed 

pleadings on behalf of a party, has physical access to files at the 52/1 District Court.  

The policy of the 52/1 District Court is to provide access to a file at the request of an 

attorney of record, including the Prosecutor in all state-law cases.   

Therefore, the Prosecutor had (1) a duty to monitor its cases via easily available 

electronic information on the JIS website, and (2) physical access to all files at the 52/1 

District Court, where the Prosecutor is an attorney of record.      

E. Judge MacKenzie handles more than 17,000 new cases per year.  It is 
impossible for the court to schedule all state-law sentencing on 
Wednesdays, the one day per week that an assistant prosecutor is in 
the courthouse. 

 
 The 52/1 District Court is one of the busiest courts in the state.  The court 

handles approximately 52,000 new cases per year.  These cases include criminal 

violations, traffic offenses, and other charges arising out of state law and local 

ordinances.  Judge MacKenzie handles one-third of these cases.  He presides over 

more than 17,000 cases per year.  The court cannot possibly ensure that every hearing 

involving state law be scheduled for the one day per week that a prosecutor will be in 

the courtroom.   

Accordingly, the 52/1 District Court’s public hearings held in open court are not 

held in “secret” merely because a prosecutor is not present more than once a week.  It 

is the Prosecutor’s decision whether to send a representative to a hearing.  A court 

reporter takes a verbatim record of the public hearing held in open court.  If the 

Prosecutor chooses not to send a representative to a particular hearing, then the 

Prosecutor is able to request the transcript of that hearing.  The Prosecutor did, in fact, 

request and obtain transcripts in all cases cited in the Complaint.  (See Plaintiff’s 
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Complaint, Exhibits A, C, E, G, H, J, N, P, S, U, Y, and Z).  Accordingly, any hearing 

held on days that the Prosecutor does not send a representative is not held in “secret,” 

including those cited by the Prosecutor’s Office.   

 

II. THE PROSECUTOR’S COMPLAINT IS A REQUEST THAT JUDGE 
MACKENZIE GIVE THE PROSECUTOR’S OFFICE SPECIAL TREATMENT 
NOT AFFORDED TO DEFENSE COUNSEL. 

 
The Prosecutor's argument in this case appears to misperceive the role of the 

judiciary.  A central but unspoken tenet of the Prosecutor's complaint is that Judge 

MacKenzie should have stepped in for the assistant prosecuting attorney and raised 

objections on behalf of the absent Prosecutor.  That central tenet, however, is entirely 

and unquestionably wrong.    

A judge is to be impartial, and not an advocate for the prosecution.  A prosecutor 

is to be on equal footing with counsel for the defendant, no more, no less.   

 The Prosecutor, in effect, argues that its staff should be given more than equal 

treatment and, unlike defense counsel, should be permitted to pick and choose when to 

appear and when to object.  That argument is of extremely dubious merit, to say the 

least, for it puts the Prosecutor's staff at a substantial advantage to criminal defense 

counsel or other civil litigants.    

Here, the Prosecutor's staff cannot be heard to assert such a claimed right was 

violated for it was permitted to choose whether or not to attend criminal proceedings, 

and it apparently chose not to attend.  Be that as it may, the Prosecutor's office cannot 

be permitted to expect the judge to stand in for the absent Prosecutor and make and 
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advance arguments for the Prosecutor when the Prosecutor chooses not to attend a 

criminal proceeding.   

A judge may not assume the role that is to be fulfilled by the Prosecutor.  Indeed 

there is a "special category" error that affects substantial rights regardless of whether 

the defendant can show actual prejudice when a judge assumes the role and steps into 

the shoes of the prosecutor. United States v Neal, 101 F3d 993, 999 (4th Cir 1996); 

United States v Van Dyke, 14 F3d 415, 423 n.1 (8th Cir 1994) (holding "We consider the 

court's excessive intervention and lack of neutrality as plain error which deprived the 

defendant of a fair trial."); Arizona v Fulminante, 499 US 279, 309-10 (1991) (citing 

Tumey v Ohio, 273 US 510 (1927), for the proposition that a showing of actual prejudice 

is not required when the trial judge lacks impartiality).   

 

III. A REVIEW OF THE SEVEN CASES CITED IN THE PROSECUTOR’S 
COMPLAINT DEMONSTRATES LEGAL AND FACTUAL INACCURACIES.   

 
People v Adel Bandvar (Case #1, 2004), SUCCESSFULLY APPEALED 

 Starting in paragraph 12 of the Complaint, the Prosecutor alleges that Judge 

MacKenzie’s “pattern of conduct” of “secretly setting aside valid convictions” dates back 

“at least a decade.”  In support of this assertion, the Prosecutor cites one case before 

2010, People v Adel Bandvar (2004), which the Prosecutor successfully appealed.  The 

Prosecutor’s attempt to use this case to establish Judge MacKenzie’s “pattern” of 

concealment and secret activity fails because the Prosecutor clearly had notice of 

Judge MacKenzie’s sentence in order to appeal it.     

 Adel Bandvar has not been charged with a repeat offense since sentencing. 
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People v Donald Travis (Case #2, 2010), SUCCESSFULLY APPEALED 

 In paragraph 105 of the Complaint, the Prosecutor alleges that Judge MacKenzie 

“ultimately set defendant’s sentencing date” on a day other than Wednesday “meaning 

that a state law prosecutor was not present to challenge, or even be aware of, his 

rulings.”  As explained above, however, a prosecutor is welcome to attend all public 

hearings held in open court in Judge MacKenzie’s courtroom.  In this case, the 

sentencing hearing took place on Monday, February 1, 2010.    

In 2010, as now, the Prosecutor only sent a representative to court once or twice 

per week (Wednesdays and every other Thursday).  The Prosecutor’s policy, not Judge 

MacKenzie’s actions, prevented the Prosecutor from having a representative at the 

sentencing hearing.     

 Further, in paragraph 113 of the Complaint, the Prosecutor alleges that the 

Prosecutor’s Office “was never given notice by” Judge MacKenzie that he planned on 

giving under-advisement status to the defendant at a March 1, 2013 hearing.  However, 

the Prosecutor had readily accessible electronic notice of the hearing on the JIS 

website.  The Prosecutor’s failure to monitor its case was not caused by any action or 

omission of Judge MacKenzie. 

 Further, despite an assertion that the Prosecutor did not receive notice following 

the issuance of the under-advisement status, the Prosecutor attached a Register of 

Actions from the JIS website as Exhibit AA to the Complaint, which gave notice of the 

status of the case.  Clearly, the Prosecutor received notice and is familiar with the JIS 

website and fully capable of accessing it. 
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 Ultimately, the Prosecutor filed an appeal in this case (see Plaintiff’s Complaint, 

Exhibit CC), which demonstrates that the Prosecutor had enough notice of the 

proceedings to choose its remedy of appeal.   

Donald Travis has not been charged with a repeat offense since sentencing. 

 

People v Scott Rzepka (Case #3, 2011), FAILED TO APPEAL 

In paragraph 31 of the Complaint, the Prosecutor repeats the allegation that 

Judge MacKenzie “ultimately set defendant’s sentencing date” on a day other 

Wednesday “meaning that a state law prosecutor was not present to challenge, or even 

be aware of, his rulings.”  However, the Prosecutor attached the Register of Actions as 

Exhibit D to the Complaint.  The Prosecutor was able to obtain the ROA despite its 

assertion in paragraph 41 that the nonpublic status of the file made it impossible for the 

Prosecutor to timely appeal the decision.  The Prosecutor’s failure to timely appeal the 

decision was not caused by any action of Judge MacKenzie.   

Scott Rzepka has not been charged with a repeat offense since sentencing. 

 

People v Cindy Smith (Case #4, 2011), FAILED TO APPEAL 

 In paragraph 45 of the Complaint, the Prosecutor repeats the allegation that 

Judge MacKenzie “ultimately set defendant’s sentencing date” on a day other 

Wednesday “meaning that a state law prosecutor was not present to challenge, or even 

be aware of, his rulings.”  However, the Prosecutor attached the Register of Actions as 

Exhibit F to the Complaint.  The Prosecutor was able to obtain the ROA despite its 



11 
 

assertion in paragraphs 53 and 55 that the nonpublic status of the file made it 

impossible for the Prosecutor to timely appeal the decision. 

Cindy Smith has not been charged with a repeat offense since sentencing. 

 

People v Christopher Hawkins (Case #5, 2012), SUCCESSFULLY APPEALED 

 In paragraph 62 of the Complaint, the Prosecutor repeats the allegation that 

Judge MacKenzie “ultimately set defendant’s sentencing date” on a day other 

Wednesday “meaning that a state law prosecutor was not present to challenge, or even 

be aware of, his rulings.”  Further, in paragraph 68 of the Complaint, the Prosecutor 

alleges that the Prosecutor’s Office “was never given notice by” Judge MacKenzie that 

he planned on giving under-advisement status to the defendant. 

However, the Prosecutor had easily accessible electronic notice of the hearing 

on the JIS website.  Further, the Prosecutor attached a Register of Actions from the JIS 

website as Exhibit I to the Complaint, which gave notice of the status of the case.  

Clearly, the Prosecutor received notice and is familiar with the JIS website and fully 

capable of accessing it. 

Notably, at the bottom of the order purportedly placing Mr. Hawkins on Holmes 

Youthful Trainee Act status (see Plaintiff’s Complaint, Exhibit K), the following agencies 

appear: Court, Michigan State Police CJIC, Arresting Agency, Prosecutor, Defendant.  

These are the persons and entities that have “authorized access” to Mr. Hawkins’ 

nonpublic record, further demonstrating that the Prosecutor has unfettered access to 

nonpublic files.    
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In paragraph 64(a), the Prosecutor cites language from the transcript of Mr. 

Hawkins’ sentencing hearing referring to a separate case brought by a local city 

attorney involving a violation of a local traffic ordinance that was completely unrelated to 

the underlying allegations.  The Judge noted that the ordinance prosecutor (as 

distinguished from the Oakland County Prosecutor) moved to dismiss the traffic 

violation: “All right, on file 13-001278 the prosecution has agreed to dismiss the 

charges.  This case is dismissed.  That’s one of the gifts that I have for you.”  (See 

Plaintiff’s Complaint, paragraph 64a).  The inclusion of this citation is entirely 

gratuitous and misleading because it insinuates that Judge MacKenzie dismissed 

a charge without the Prosecutor’s consent, which is not factually accurate.  The 

truth is that the ordinance prosecutor agreed to dismiss the unrelated traffic offense.        

 Ultimately, the Prosecutor chose its remedy and filed an appeal in this case (see 

Plaintiff’s Complaint, Exhibit L), which demonstrates that the Prosecutor had enough 

notice of the proceedings to choose its remedy of appeal.   

Christopher Hawkins has not been charged with a repeat offense since 

sentencing. 

 

People v Jeffrey Walters (Case #6, 2012), ON APPEAL 

 In paragraph 79 of the Complaint, the Prosecutor alleges that “the defendant 

Walters had no domestic relationship with the victim in the case.”  Upon information and 

belief, however, prior to the subject incident, the victim stayed in the same household as 

the defendant from time to time.  Pursuant to MCL 769.4a, the Spouse Abuse Act, “an 
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individual (any individual, not necessarily a spouse) residing or having resided in the 

same household as the offender…” is eligible for under-advisement status.    

 In paragraph 80, the Prosecutor alleges that the victim did not consent to under-

advisement status.  However, the victim, Stanley Richardson, stated on the record at 

sentencing: “As I look forward to building my future, I see by my side my beloved Sarah 

and her great father Jeffrey [defendant].  At this time I would like to ask the court to take 

this into consideration and show mercy on Jeffrey Walters, thank you.”  (See Plaintiff’s 

Complaint, Exhibit P, p. 5, lines 9-15).  Given the victim’s statement on the record, had 

the Prosecutor spoken with the victim, the Prosecutor would have learned that the 

victim, in fact, sought leniency and had previously resided with the victim. 

 In paragraph 82, the Prosecutor repeats the allegation that Judge MacKenzie 

“ultimately set defendant’s sentencing date” on a day other Wednesday “meaning that a 

state law prosecutor was not present to challenge, or even be aware of, his rulings.”  

Further, in paragraph 87, the Prosecutor alleges that the Prosecutor’s Office “was never 

given notice by” Judge MacKenzie that he planned on giving under-advisement status 

to the defendant. 

However, the Prosecutor had easily accessible electronic notice of the hearing 

on the JIS website.  Further, the Prosecutor included, as Exhibit O to the Complaint, the 

Register of Actions from the JIS website giving notice of the status of the case.  Clearly, 

the Prosecutor received notice and is familiar with the JIS website and fully capable of 

accessing it. 
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 Ultimately, the Prosecutor had enough notice of the proceedings to choose its 

remedy of appeal, which is currently pending.  (See Plaintiff’s Complaint, Exhibits Q & 

R).   

Jeffrey Walters has not been charged with a repeat offense since sentencing. 

 

People v Dale Savolainen (Case #7, 2013), ON APPEAL 

In paragraph 94 of the Complaint, the Prosecutor repeats the allegation that 

Judge MacKenzie “ultimately set defendant’s sentencing date” on a day other 

Wednesday “meaning that a state law prosecutor was not present to challenge, or even 

be aware of, his rulings.”  However, the defendant’s sentencing hearing took place on 

Wednesday, July 24, 2013, as evidenced by the transcript of the sentencing hearing.  

(See Respondent’s Exhibit 1).  Notably, there is no appearance of an assistant 

prosecutor on the record.  Any failure to appear at the sentencing hearing, which took 

place on a Wednesday, is certainly no fault of Judge MacKenzie. 

Accordingly, the Prosecutor’s subsequent allegations that the Prosecutor was not 

aware of Judge MacKenzie’s decision and/or that the Prosecutor did not receive 

sufficient notice is without merit.   

Ultimately, the Prosecutor filed an appeal in this case (see Plaintiff’s Complaint, 

Exhibits V & W), which demonstrates that the Prosecutor had enough notice of the 

proceedings to choose its remedy of appeal.   

 Dale Savolainen has not been charged with a repeat offense since sentencing. 
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IV. LEGAL INACCURACIES IN THE PROSECUTOR’S COMPLAINT FOR 
SUPERINTENDING CONTROL 

 
A. A Complaint for Superintending Control is not the appropriate 

remedy for the relief sought by the Prosecutor.   
 
Superintending control should not be sought when another adequate remedy is 

available to the party seeking the order.  MCR 3.302(B).  Superintending control is an 

extraordinary remedy requiring the plaintiff to show that (1) there is no other means of 

legal recourse and (2) the defendant has failed to perform a clear legal duty.  In re 

Recorder’s Court Bar Ass’n Wayne Circuit Court, 443 Mich 110, 134 (1993).  The 

plaintiff bears the burden of demonstrating entitlement to an order of superintending 

control.  In re Gosnell, 234 Mich App 326, 342 (1999).     

Here, there is another adequate remedy available to the Prosecutor, namely 

appeal of Judge MacKenzie’s decisions.  “When an appeal is available, the complaint 

for an order of superintending control must be dismissed.”  In re Gosnell, at 341; see 

also MCR 3.302(D).  

When an appeal in the Supreme Court, the Court of Appeals, the circuit 
court, or the recorder's court is available, that method of review must be 
used. If superintending control is sought and an appeal is available, 
the complaint for superintending control must be dismissed. 
 

MCR 3.302(D)(2) (emphasis added). 

As discussed above, the Prosecutor has appealed five of the seven cases cited 

in the Complaint (including People v Adel Bandvar, 2003).  (See Plaintiff’s Complaint, 

Exhibits A, L, Q, R, V, W, and CC).  By appealing these cases, the Prosecutor has 

chosen its remedy, and the Prosecutor has established that an appeal is available.   

In the two cases cited but not appealed by the Prosecutor—People v Cindy 

Smith and People v Scott Rzepka—an appeal was available.  The Prosecutor either 
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chose not to pursue an appeal or failed to pursue an appeal in those two cases.  

Because an appeal was available in all seven cases cited by the Prosecutor in the 

Complaint, superintending control is not the appropriate remedy, and the Complaint 

must be dismissed.  See In re Gosnell; see also MCR 3.302(D)(2).     

B. The Prosecutor has failed to establish a “General Policy” or “Pattern 
of Practice” of Judge MacKenzie that establishes a need for 
Superintending Control because the Prosecutor has only alleged a 
violation of law in 7 cases since 2003, during which time Judge 
MacKenzie has handled more than 150,000 cases. 

          
To support its Complaint for Superintending Control, the Prosecutor must 

establish that there was a “general policy” to act in contravention of the law.  In re 

Gosnell, at 341-342.  Here, the Prosecutor is attempting to establish Judge 

MacKenzie’s “general policy” by citing seven decisions issued since 2003.  Judge 

MacKenzie presides over approximately 17,000 cases per year.  Since 2003, Judge 

MacKenzie has handled more than 150,000 cases.  The seven cases cited by the 

Prosecutor represent approximately 0.00004% of the cases heard by Judge MacKenzie 

since 2003.  Such an insignificant number as seven of more than 150,000 cases cannot 

represent a “general policy.”  

In its request for relief, the Prosecutor has requested that the 52/1 District Court 

provide a list of all cases since 2004 that are factually or legally similar to the cases 

cited in the Complaint.  (See Plaintiff’s Complaint, paragraph 130(d)(1)-(3)).  As 

demonstrated by the exhibits attached to the Complaint, the Prosecutor has access to 

Judge MacKenzie’s public and nonpublic files.  Since the Prosecutor was an attorney of 

record on all state-law cases in front of Judge MacKenzie, the Prosecutor certainly has 

access to cases dating back beyond 2010, and perhaps as far back as 2004.  The 
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Prosecutor, however, has only identified seven cases since 2003 in support of the 

Complaint.  

C. The Prosecutor has a legal and ethical duty to monitor the docket in 
all cases in which the Prosecutor is a party and/or an attorney of 
record. 

 
The Sixth Circuit has identified a party’s affirmative duty to monitor the dockets of 

their cases to keep up-to-date of the entry of orders that the party might want to appeal.  

Yeschick v Mineta, 675 F3d 622, 629 (6th Cir 2012).  Specifically, the Sixth Circuit has 

held:  

We have previously found that parties have an affirmative duty to monitor 
the dockets to keep apprised of the entry of orders that they may wish to 
appeal.  [citations omitted] Now that electronic dockets are widely 
available, the burden imposed by this affirmative duty is minimal.  
Attorneys may monitor the docket from the comfort of their offices; they 
simply need to log-on to the CM/ECF system from a computer.       
 

Id.   

 In Michigan, a lawyer’s affirmative ethical duty to monitor his or her cases arises 

out of the Michigan Rules of Professional Conduct.  MRPC 1.1 (Competence), 1.3 

(Diligence), & 1.4 (Communication with Client).  For example, a “lawyer shall act with 

reasonable diligence and promptness in representing a client.”  MRPC 1.3.  Further:   

A lawyer shall keep a client reasonably informed about the status of a 
matter and promptly comply with reasonable requests for information. A 
lawyer shall notify the client promptly of all settlement offers, mediation 
evaluations, and proposed plea bargains. 

 
MRPC 1.4(a).   

 In order to fulfill a lawyer’s ethical duty to keep a client reasonably informed 

about the status of a pending matter, the lawyer must be reasonably diligent in keeping 

him/herself informed of the proceedings.    
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Here, electronic dockets have been available to the Prosecutor via the JIS 

website since October, 2012.  Previously, the Prosecutor received hard copies of 

dockets in its mailbox at the 52/1 District Court.  Since October, 2012, electronic notice 

has been more readily available, but the Prosecutor’s ethical and legal duty to keep 

apprised of the proceedings remains the same today as it was before the 

implementation of the JIS website.  The Prosecutor’s failure to attend properly noticed 

hearings is a fault only of its own.   

 

V. THIS ATTACK ON JUDGE MACKENZIE IS AN ATTACK ON A PREEMINENT 
JURIST WITH AN HONORED CAREER.    

 
The Honorable Brian MacKenzie is a distinguished jurist who has served the 

citizens of the 52nd District Court, 1st Division for 25 years.  Judge MacKenzie has 

earned national, state and local recognition for his efforts to prevent domestic violence 

and drug abuse, which has resulted in him being honored by the following 

organizations:  

• United States Department of Justice – Office of Justice Programs –  Office 
for Victims of Crime, in recognition of his work on behalf of America’s 
crime victims; 
 

• American Association of University Women, for his domestic violence 
program;  

 
• State Bar of Michigan – Domestic Violence Committee, for his work to 

stop domestic violence in Michigan; 
 

• State of Michigan – Department of Social Services, for his efforts to end 
domestic violence; 

 
• Michigan Association of Drug Court Professionals, for his vision and 

leadership; 
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• Help Against Violence Encounters Now (“HAVEN”), for his work to deter 
violent crime in Michigan; and 

 
• National Organization of Parents of Murdered Children, Inc. – Metro 

Detroit Chapter, for his significant contributions to the improvement of 
justice in America.   
 

For a more detailed list of awards and accomplishments, the Curriculum Vitae of 

Judge MacKenzie is attached hereto as Respondent’s Exhibit 2.   

A. Judge MacKenzie has been giving the people of Oakland County and 
the entire state tools to save and rehabilitate their lives for 25 years.  

 
During his 25 years of experience sentencing offenders and listening to victims of 

domestic violence, Judge MacKenzie has gained unique and unparalleled insight into 

the cause and effect of violence in the home.  An act of domestic violence affects the 

victim, their family, and the entire community.  Judge MacKenzie’s distinguished insight 

enables him to draw from a vast resource of knowledge and experience in his efforts to 

protect past and future victims of domestic violence.       

The seven cases cited in the Complaint were exceptional cases.  Judge 

MacKenzie has garnered a reputation in the community as being “tough on crime,” but 

he is more than that.  He is thoughtful and inventive.  He truly cares about protecting 

victims and rehabilitating offenders.    

In each of the seven cases cited in the Complaint, Judge MacKenzie drew from 

his years of experience to determine that, if given the right tools and opportunity to 

overcome the stumbling blocks in their life that caused them to act out, each defendant 

would not be a “repeat offender.”  In each case, Judge MacKenzie was right. 
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1. Judge MacKenzie’s sentence in People v Donald Travis gave the 
defendant tools to rehabilitate his life and save his marriage. 

 
During the pretrial hearing in the matter of People v Donald Travis, the assistant 

prosecutor was present, and Judge MacKenzie spoke with the victim, Darise Travis, 

explaining in open court that his first concern was her safety: 

THE COURT: Do you want to have contact with him? 

MS. TRAVIS:  Yes I do. 

THE COURT: All right I’ll allow contact at your request.  I want to thank 
you for being here ma’am and tell you that my first 
concern is your safety. 

 
MS. TRAVIS:  I don’t fear, I want him home with me and my children. 

THE COURT: I understand that ma’am but I will just simply say that to you 
so you know what the focus is Okay? 

 
MS. TRAVIS:  Thank you. 

THE COURT: All right you have a seat and thank you for being here.  You 
get out, you lay hands on her without her permission, I 
don’t care if its gently, I will lock you up and I will throw 
away the key, do you understand me? 

 
MR. TRAVIS: Yes sir.   

Plaintiff’s Complaint, Exhibit Y, pp.8-9, also attached hereto as Respondent’s Exhibit 3.     

 At the sentencing hearing held in open court on Monday, February 1, 2010 that 

the assistant prosecutor chose not to attend, Darise Travis requested leniency from the 

court in sentencing her husband: 

 THE COURT: Welcome back, can I have your name please again? 

 MS. TRAVIS:  Darise Travis. 

 THE COURT: Go ahead ma’am.  
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MS. TRAVIS: Since this whole incident we you know, we’ve been in 
extensive counseling, we’ve been talking, actually trying 
to…actually finding better ways to communicate so that our 
argument does not become an outcome of you know, of the 
discussion.  I’ve been going…I’ve went to everything with 
him so whatever the terms of probation that you put him on, 
we’ll both be on.  Whatever the fines that you decide to put 
on him, they’ll be on both of us. 

 
I think…well I know through this, the hardest part was 

being away from myself and our children for those three 
days.  Donald has never, hasn’t been away from our kids 
since either of them have gotten here so, I’m just 
requesting you know, leniency and I know that for a fact 
that he had learned from this situation as well as I have.  So 
I’m just requesting that you know, we can put this behind us 
and just move forward. 

 
THE COURT: Thank you for being here ma’am and thank you for your 

comments and [I] understand that you don’t want me to do 
something real terrible to him. 

 
 MS. TRAVIS:  Yes sir.   

Plaintiff’s Complaint, Exhibit Z, pp. 4-5, also attached hereto as Respondent’s Exhibit 4.   

 After Ms. Travis requested leniency from Judge MacKenzie in sentencing her 

husband, the judge explained that he would give Mr. Travis the tools to combat his 

anger and avoid future legal trouble: 

 THE COURT: Step back up sir.  What do you have to say? 

MR. TRAVIS: I’ve learned my lesson and I’ve vowed to myself never to go 
down that path again. 

 
THE COURT: I expect you said that same thing about seven or eight years 

ago.  Let’s you and I get something straight, you’ve got some 
experience with the criminal justice system, you have no 
experience with this court and I operate on a different way 
than a lot of the judges you’ve encountered; and that’s not a 
statement of better or worse it’s just different. 

 
She cares about you, she asked me to give you a 

break.  You stand convicted of assaulting her, now you’re 
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bigger and stronger than she is.  She hits you I’m not certain 
you feel it, you hit her, she hits the wall and even if she really 
goes at you, in the end there is nothing she can do that will 
hurt you, but you can hurt her.  Which means that no matter 
what she does you don’t respond.  You walk away, you’re in 
no danger.   

 
 MR. TRAVIS: Yes sir.   

Exhibit 4, pp.6-7. 

*** *** *** *** 

THE COURT: …I don’t know what’s wrong sir, I don’t know why you were 
angry, but you’re angry.  This record is filled with your 
anger.  It’s filled with you doing things because you’re 
angry… 

 
Now, I think it would be important for you to ask 

the question, why are you so angry and I don’t want you 
to tell me because this isn’t either the time nor the place but 
you ought to be interest in that question.  Because as far as I 
can see, your anger has impeded your ability to do what you 
want to do in life.  Your anger has caused you to lose things 
that were important to you.  Your anger had gotten you in 
trouble when you otherwise would not be.  It may be the 
source of all the negative things in your life and yet you hold 
on to it with all your might. 

 
…The answer to that [anger] is simple, you go to a 
counselor and you actually deal with the thing that hurt you 
to begin with.  Now that may mean that you have to brave.  
Because courage in its final analysis is doing something that 
you’re afraid of doing, that you don’t want to do. 
 
…For you, to deal with your issue means you have to brave, 
because you don’t want to go there.  You spent your whole 
life not going there.  That’s what bravery is sir, that would be 
respecting yourself…That’s the choice I’m giving you, you 
deal with it we don’t see each other again.  You don’t deal 
with it, boy will we and you’re looking at a year and real 
frankly if I give you a year, I won’t remember your name 
thirty seconds after I did it…I don’t think about it after I’ve 
done it, got it? 
 

 MR. TRAVIS: Yes sir. 



23 
 

Exhibit 4, pp. 8-11. 

 In sentencing Mr. Travis, Judge MacKenzie considered his wife’s plea for 

leniency and the effectiveness of treatment in preventing Mr. Travis from being a repeat 

offender.  Judge MacKenzie sentenced Mr. Travis to two years of probation and 

significant fines, but the judge was more interested in Mr. Travis’s treatment:  

THE COURT: …I am less interested in the money than I am in the 
counseling; but you keep going to the other therapy and the 
family counseling, I don’t care about that; but I want you to 
go in and I want you to tell the therapist the truth. 

 
 …You do that by the way, since I’ve sentenced a number 

of men like you, what I have found in each case is their 
lives have improve[d] significantly, they [like] themselves 
better, they’re able to do more things, they no longer have 
that thing that’s blocking their progress.  Their world 
improves significantly because they know they’ve been 
brave and they know they’ve done the right thing.   

Exhibit 4, p. 11-12.  

As reported by Ross Jones and Andy Choi of WXYZ on December 4, 2013, both 

Mr. and Mrs. Travis’s lives have improved as a direct result of Judge MacKenzie’s 

sentence.  In Ross Jones’s article of December 4, 2013, he quoted Mrs. Travis as 

saying:  

In my opinion, it’s what a judge is supposed to do…They’re supposed to 
reprimand you for what you do.  And then they’re supposed to give you a 
chance.  Here we are three years later and [my husband and I] are still 
together. 
 
During the 11:00 p.m. news on December 4, 2013, WXYZ ran Andy Choi’s 

interview with Mr. and Mrs. Travis.  In summary of the interview, Mr. Choi reported: 

We should add that Donald Travis said that if he went to prison, if Judge 
MacKenzie [had] sent him to prison for domestic abuse, a two-year 
sentence, his marriage would have ended, he would have been away from 
his kids.  The trajectory of his life would have changed for the worse.  
So he thanks Judge MacKenzie for making that judgment.  
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See http://www.wxyz.com/dpp/news/local_news/investigations/oakland-county-
prosecutor-says-novi-judge-violated-law-fabricated-records.  
 

 2. Judge MacKenzie’s sentences have worked. 

Judge MacKenzie employs his judicial discretion in sentencing defendants.  On 

occasion, he determines that certain defendants would benefit from treatment as 

opposed to jail time.  In some instances cited in the Complaint, Judge MacKenzie gave 

reduced sentences based on his unique experience and knowledge that treatment 

would be more beneficial than jail time.  His sentences have worked.   

Of the seven defendants cited in the Complaint and sentenced by Judge 

MacKenzie, none of them have been subsequently charged with a repeat offense since 

receiving their sentence.              

REQUEST FOR RELIEF 

 Pursuant to MCR 3.302(E)(3), after a Complaint for Superintending Control is 

filed, the court may take one of three actions: (i) issue an order to show cause why the 

order requested should not be issued; (ii) issue the order requested, or (iii) dismiss the 

complaint. 

 Here, the Prosecutor has appealed five of the seven cases cited in the 

Complaint, and appeal was available in the other two cases.  The Prosecutor, therefore, 

has established that another remedy is available, and the Prosecutor has chosen to 

pursue appeal as its remedy.  “When an appeal is available, the complaint for an order 

of superintending control must be dismissed.”  In re Gosnell, at 341; see also MCR 

3.302(D).   
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 For the reasons stated above and in Judge Brian MacKenzie’s Answer to the 

Complaint, which will be filed timely, Judge MacKenzie respectfully requests this 

honorable court DISMISS the Prosecutor’s Complaint.     

 

    Respectfully Submitted, 

 

    VANDEVEER, GARZIA 

 

    BY: /s/ John J. Lynch   
    JOHN J. LYNCH   (P16887) 
    DAVID B. TIMMIS (P40539) 
    DAVID Q. HOUBECK (P77002)   
    Attorneys for Respondent Judge Brian MacKenzie  
 1450 W. Long Lake Road, Suite 100 
 Troy, MI  48098-6330 
Dated: December 11, 2013 (248) 312-2800 
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