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GOYERNMENT'S OPPOSITION TO
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The United States ofAmeric4 by and through its attorney, the United States Attomey for the

District of Columbia, respectfrrlly submits this opposition to defendant's motion for change ofvenue.

ln support of its opposition, the government relies on the following points and authorities and any

other points and authorities that may be cited at a hearing on this motion.

This motion should be summarily denied without a hearing. Importantly, ehange of venue

is not available in the Superior Court of the District of Colunbia. This Court sits in a unitaryjudicial

district, which means that change of venue among D.C. judicial "districts" is not possible.

Moreovet, D.C. charges must be pros€cuted within the D.C. court system. Moreover, the defendant

will receive a fair trial in this jurisdiction through the effective administration of vor'r dire by the

Court, with the assistance of the parties. Finally, this case has not received a significant amount of

publicity as compared to any number of other "high-profile' cases that have been fairly tried in

Superior Court over the years.
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I. FACTUAL BACKGROUND

on the morning of August 1 1, 201 l, the defendant called 9l I and reported that his 9l-year-
old wife' viola Drath, was dead on the bathroom floor of their Georgetown home located at 3206

Q street' NW' on August 16,20ll, the defendant was arrested for the murder of his wife. on
March 6' 2012, the grand jury indicted the defendant on one count of first degree premeditated

murder (with aggravating circumstances) for the murder of his wife.

II. ARGUMENT

The D'C' Court of Appeals has continually recognized and held that transfer of venue is not

available within the D.c. Superior Court because it "sits as a single unitaryjudicial district. , welch

v. united states,466 A.zd829,834 (D.c. l9s3); see also (Jnited stctes v. Edwards,43o A.zd 1321,

1345 (D'C' 1981) (en banc), cert. denied,4ss U.S. 1022 (lgsz): Catlett v. United States, 545 A.2d

1202,1215 n.27 (D.C.1988) (reaffrrming the "well-established rule" that change of venue is not

available in D'C., and rejecting defendant's request for transfer to suburban Maryland or Virginia

dus to prejudicial pretrial publicity as "groundless"); F/ar v. Schertler,g3S A.Zd.I091, I l0g n.l6

(D'C' 2007) (noting that the Superior Court and the Court of Appeals have..no authority,, to grant

a motion for change of venue).

This prohibition on change of venue in the Dishict of Columbia is logically required by an

understanding of the interplay between venue andjurisdiction. Change of venue allows fortransfer

from one in-state district to another in-state district possessing the same jurisdictional power over

the relevant offense. However, D.C. is a "single unitary judieial district ,,' Welch,466 A.Zdat g34,

so there is no other "district" within D.C. that the case can be transferred to. As a result, the



defendant cannot argue for a change of venue to a different district within D.c. Instead, the
defendant in substance seeks a transfer from a 'state' withjurisdiction to a state withoutj,risdiction,

which is not covered by the 'doctrine of venue and is not otherwise pemritted. 4 wayne R. LaFave

et al., Criminol Procedure g l6.l(a) (3d ed. 2007).

The murder of viola Drath occurred within the territory of washington, D.c., and the D.C.

code grants jurisdiction over offenses that occur withifl its tenitory to the D.C. Superior Court. ,See

D'c' Code $ l1-923(b)(l)' No other state's court can claim jurisdiction over the offflense, because

"states have power to make conduct a crime only if that conduct takes place, or its results occur,

withinthestate'sterritorialborders." 4LaFave etal.,supra,at$ l6.l(a). Similarly,federalcourts

outside of Washington, D.C. cannot exercise jurisdiction because the defendant is charged

exclusively with violations of the D.C. Code, not federal offenses. See, e.g., Thor v. (Jnited States,

554 F.2d759,762 (5th Cir. 1977) ("If the indictment upon which [the defendant] was uied and

convicted failed to allege a federal offense, the district court lacked the subject matter jrnisdiction

necessary to fiy [the defendant] for the actions alleged in the indictne:rt.,').

Each of the three opinions prohibiting change of venue in the District of Columbi 4 Welch,

Edwards, andCatlett, address the constitutional dimensions of pretrial publicity and conclude that

effective juror management by the hial court-careful voir dire, jlry instructions, and sometimes

even the drastic remedy ofjury sequestration---ran adequately ensure that defendants receive a fair

trial' See Welch, 466 A.2d at 834-35 ftolding that the defendant's *right to a fair trial by an

impartial jury is not defeated . . . merely because the requested remedy [change of venue] is

unavailable," and that "the Sixth Amendment inqurry turns on the adequacy of the voir dire,,); id.

B.



at837 (referring to the trial court's use ofjury sequestration as a "protective procedure" that helps

to "dissipat[e] the impact of pretrial publicity and emphasize[] the elements of the jurors'oaths"

(quoting Neb. PressAssoc. v. Stuart,427lJ.S.539,5@ (1976)); Catlett,s4s A.2d atl2l5 ("This

extensive and careful voir dire procedure . . . ensured that appellants . . . were not prejudiced by the

pretrial publicity."); Edwards,430 A.zdat 1346 ('The shong presumption must be that in any case,

jurors can be found in the District of Columbia whose exposure to the case will have been

sufficiently minimal to enable them to render a fair and impartial verdict.").

Although there has been some publicity surrounding the murder of Viola Drath, it has not

been particularly extensive, nor has it been dramatically staged. Indeed, "pretrial publicity, even if

pervasive and concentrated, cannot be regarded as leading autornatically and in every kind of

criminal case to an unfair trial." Neb. Press Assoc.,427 U.S.at 565. This is especially tnre in the

District of Columbia, which has such a "surfeit of events commanding media attention" that

"[e]vents occur, are reported, and pass with amazing rapidity." Edwards,430 A.zdat 1346. D.C.

courts have used careful voir dire procedures to conduct fair trials in cases receiving "far more

pervasive and accusatory" publicity even than the current case. Welch,466 A.zdat 835 n.l

(collecting cases ranging from Watergate to the Letelier assassinatiou and the Hanafi takeover).

C. Defense IIas X'ailed To DQmonstrate Need For Evidcntiary Hesrin$

The defense has failed to demonstrate the need for an evidentiary hearing, particularly in light

of the clear legal precedent that precludes change ofvenue in cases brought in D.C. Superior Court.

In addition, defendant's motion should also be denied without a hearing because it completely failed

to demonstrate any factual basis for the requested relie f . See e.g. , Duddles v. IJnited States, 399 A.2d

59 (D.C. 1979) (holding that a defendant who files a motion to suppress "is obliged, in his definitive



motion papers, to make factual allegations which, ifestablished, would warrant relief.,) Ifthe Court

determines that a hearing on this motion is necessary, then the defense should be required - before

any hearing - to disclose the factual evidence relied upon by the defense that allegedly supports the

position that a change of venue is necessary. otherwise, the govemment would not be in a position

to meaningfulty address these allegations at the requested evidentiary hearing.

WHEREFORE, the United States respectfully requests that thc Court deny in its entirety

defendant's motion for change of venue without a hearing.

Respectfully submitted,
RONATD C.IvIACHENJR
UNITED STATES ATTORNEY

4*
GLENN L. KIRSCHNER
ERIN O. LYONS
Assistant United States Attorneys
United States Attorney's Office
for the District of Columbia
555 Fourth Street N.W., Room 9419
Washington, D.C. 2oSSo
Phone: (zoe) zSz-Zroo GIk)



F-Z- \ "'/\
/
:

:j

:-

:

i

i

.
I

i

:

i

:

a

'

:

I

l.

t

i

I

;

i

I
1

l

a

I
:

i

i

.:
:

.'

,

.'..,
'
:

.

I HEREBY CERTIFI that a oow of the ifrr,r.pc^t,no -,eilffidffi'ffi:l:X1ff*,#'H;', x=]:H#?

Assistaat Untted ffi{A ifqn-ry

6


