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PROCEEDI NGS
(1:00 p.m)

CHI EF JUSTI CE ROBERTS: We will continue
argunent this afternoon in case 11-400
Florida v. Departnment of Health and Human Servi ces.

M. Clenent.

ORAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF THE PETI TI ONER

MR. CLEMENT: M. Chief Justice, and may it
pl ease the Court:

The constitutionality of the Act's massive
expansi on of Medicaid depends on the answer to two
related questions: First is the expansion coercive and
second does that coercion matter. \

JUSTI CE KAGAN: M. Clenment, can | ask you
just a matter of clarification? Wuld you be making the
same argunent if instead of the Federal governnent
pi cked up 90 percent of the cost the Federal governnent
pi cked up 100 percent of the cost.

MR. CLEMENT: Justice Kagan, if everything
else in the statute remni ned the sane, | would be nmaking
t he exact sanme argunent.

JUSTI CE KAGAN: The exact sanme argunent. So
that really reduces to the question of why is a big gift
fromthe Federal governnment a matter of coercion? 1In
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ot her words, the Federal governnent is here saying, we
are giving you a boatl oad of noney. There are no --
there's no matching funds requirenment, there are no
extraneous conditions attached to it, it's just a

boat| oad of Federal noney for you to take and spend on
poor people's healthcare. It doesn't sound coercive to
me, | have to tell you

MR. CLEMENT: Well, Justice Kagan, let nme --
| mean, | eventually want to make a point where even if
you had a stand al one program that just gave
100 percent, again 100 percent boatl oad, nothing but
boat load -- well, there would still be a problem

JUSTI CE KAGAN: And you do nake that
argunent in your brief, just a stand\alone program a
boat| oad of noney, no extraneous conditions, no matching
funds, is coercive?

MR. CLEMENT: It is. But before |I make that
point, can | sinply say you built into your question the
I dea that there are no conditions. And of course, when
you first asked it was what about the same programw th
100 percent matching on the newmy eligible nmandatory
I ndi viduals, which is how the statute refers to them
And that would have a very big condition. And the very
big condition is that the States in order to get that
new noney, they would have to agree not only to the new
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conditions but the governnent here is -- the Congress is
| everaging their entire prior participation in the
program - -

JUSTI CE KAGAN: Well, let nme give you a
hypot hetical, M. Clenent.

MR. CLEMENT: Sure.

JUSTI CE KAGAN: Now, suppose |I'm an enpl oyer
and | see sonebody | really like and | want to hire that
person. And | say Imgoing to give you $10 nmillion a
year to come work for ne. And the person says well, |
-- you know, |'ve never been offered anywhere
approaching $10 mllion a year, of course |'mgoing to
say yes to that. Now we would both be agreed that
that's not coercive, right. \

MR. CLEMENT: Well, | guess | would want to
know where the nmoney cane from And if the noney cane
from --

JUSTI CE KAGAN: Wow, wow. |'moffering you
$10 mllion a year to come work for nme and you are
saying this is anything but a great choice?

MR. CLEMENT: Sure, if | told you actually
it came fromny own bank account. And that's what's
really going on here in part. And that's why it's not

JUSTI CE KAGAN: But, M. Cenent -- M.

5
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Cl ement, can that possibly be. When a taxpayer pays
taxes to the Federal governnent, the person is acting as
a citizen of the United States. When a taxpayer pays
taxes to New York, a person is acting as a citizen of
New York. And New York could no nore tell the Federa
governnment what to do with the Federal governnent's
noney than the Federal governnment can tell New York what
to do with the noneys that New York is collecting.

MR. CLEMENT: Right. And if New York and
the United States figured out a way to tax individuals
at greater than 100 percent of their incone then maybe
you could just say it's two separate sovereigns and two
separate taxes. But we all know that in the real world
that to the extent that the Federal éovernnEnt conti nues
to increase taxes that decreases the ability of the
States to tax their own citizenry and it's a real
tradeof f.

JUSTI CE SOTOVAYOR: Well, | would admt on
t he Federal governnent's power to tax.

MR. CLEMENT: \What's that.

JUSTI CE SOTOVAYOR: Are you suggesting that
at a certain point the States would have a cl ai m agai nst
t he Federal government raising their taxes because
sonehow the States will feel coerced to |ower their tax
rate?

6
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MR. CLEMENT: No, Justice Sotomayor, |'m
not. What |'m suggesting is that it's not sinply the
case that you can say, well, it's free noney, so we
don't even have to ask whether the program s coercive.

JUSTI CE SOTOVAYOR: Now, counsel, what
percent age does it becone coercive? Meaning, as | | ook
at the figures |I've seen fromamci, there are sone
states for whom the percentage of Medicaid funding to
their budget is close to 40 percent, but there are
others that are |less than 10 percent.

And you say, across the board this is
coercive because no state, even at 10 percent, can give
it up. What's the percentage of big gift that the
f ederal governnent can give? Becausé what you're saying
to me is, for a bankrupt state, there's no gift the
federal governnent could give them ever, because it can
only give them noney w thout conditions.

No matter how poorly the state is run, no
matter how nuch the federal governnment doesn't want to
subsi di ze abortions or doesn't want to subsidize sone
ot her state obligation, the federal government can't
gi ve them 100 percent of their needs.

MR. CLEMENT: And, Justice Sotomayor, |'m
really saying the opposite, which is not that every gift
is coercive, no matter what the anmount, no matter how

7
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small. |'msaying essentially the opposite, which is
there has to be sonme Iimt. There has to be some limt
on coercion.

And the reason is quite sinple, because this
Court's entire spending power jurisprudence is pren sed
on the notion that spending power is different, and that
Congress can do things pursuant to the spendi ng power
that it can't do pursuant to its other enunerated powers
preci sely because the prograns are voluntary. And if
you relax that assunption that the prograns are
voluntary, and you are saying they are coercion, then
you can't have the spending power jurisprudence --

JUSTI CE SOTOVAYOR: \What nmkes them
coercive; that the state doesn't man{ to face its voters
and say, instead of taking 10, 20, 30, 40 percent of the
governnment's offer of our budget and paying for it
oursel ves and giving up noney for sone other function?
That's what makes it coercive --

MR. CLEMENT: Well --

JUSTI CE SOTOVAYOR: -- that the state is
unwi lling to say that?

MR. CLEMENT: Maybe | can tal k about what
makes it coercive by tal king about the actual statute at
I ssue here and focusing on what | think are the three
hal | marks of this statute that make it uniquely

8
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coercive.

One of themis the fact that this statute is
tied to the decidedly nonvoluntary individual mandate.
And that makes this unique, but it nmakes it significant,
| think.

| will continue. | thought you had a
guestion. |'msorry.

The second factor, of course, is the fact
t hat Congress here made a distinct and consci ous
decision to tie the state's willingness to accept these
new funds, not just to the new funds but to their entire
participation in the statute, even though the coverage
for these newWy eligible individuals is segregated from
the rest of the program And this ié section 2001A3 at
page 23A of the appendix to the blue brief.

JUSTICE GINSBURG. Isn't that true of every
Medi caid increase? That each tinme -- | nmean, and this
started quite many years ago, and Congress has added
nore people and given nore benefits -- and every tine,
the condition is, if you want the Medicaid program this
is the program take it or leave it.

MR. CLEMENT: No, Justice G nsburg, this is
distinct in two different directions. One is, in sone
of the prior expansions of the program but not all,
Congress has made covering newy eligible individuals

9
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totally voluntary. |If the states wants to cover the
newy eligible individuals, they will get the noney;
but, if they don't, they don't risk any of their

exi sting participation prograns.

The 1972 program was a paradigmof that. It
created this 209(b) option for states to participate.
This court tal ked about it in the G ay Panthers case.

There were other expansions that have taken
pl ace, such as the 1984 expansions, where they didn't
gi ve states that option; but, here's the second
di mension in which this is distinct, which is, here,
Congress has created a separate part of the programfor
the newy eligible mandatory individuals. That's what
they called them \

And those individuals are treated separately
fromthe rest of the program going forward forever.

They are going to be reinbursed at a different rate from
everybody who's covered under the preexisting program

Now, in |light of that separation by Congress
itself of the newly eligible individuals fromthe rest
of the program it's very hard to understand Congress's
decision to say, look if you don't want to cover these
newy eligible individuals, you don't just not get the
new noney, you don't get any of the npbney under the --

JUSTI CE BREYER: \Where does it say that?

10
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|"msorry, where does it say that?

MR. CLEMENT: It says -- well, it -- where
does it say what, Justice Breyer?

JUSTI CE BREYER: What you just said. You
said, Congress said, if you don't take the new noney to
cover the new individuals, you don't get any of the old
noney that covers the old individuals. That's what |
heard you say.

MR. CLEMENT: Right.

JUSTI CE BREYER: And where does it say that?

MR. CLEMENT: It says it -- there's two
pl aces where it says it.

JUSTI CE BREYER: Yeah, where?

MR. CLEMENT: The 2001A3\nakes it part of ny
brief.

JUSTI CE BREYER: \Where is it in your brief?

MR. CLEMENT: That's at page 23 A --

JUSTICE BREYER: In the blue brief?

MR. CLEMENT: Bl ue brief.

JUSTI CE BREYER: 23A. Ckay. Thank you.

MR. CLEMENT: And this makes not the point
about the funding cutoff. This makes the point just
that these newly eligible individuals are really treated
separately forevernore.

JUSTI CE BREYER: | want the part about the

11
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fundi ng cutoff.

MR. CLEMENT: Right. And there,
Justice Breyer --

JUSTI CE BREYER: And that cite section is
what ?

MR. CLEMENT: | don't have that with me --

JUSTI CE BREYER: Well, | have it in front of
me.

MR. CLEMENT: Great. Perfect. Thank you.

JUSTICE BREYER:. And | will tell you what |
have, what | have in front of me, what it says.

MR. CLEMENT:

Ri ght .

JUSTI CE BREYER: And it's been in the

statute since 1965.

MR. CLEMENT:

JUSTI CE BREYER:

42 U. S.C. Section 1396(c).

same thing?
MR. CLEMENT:

t he provision that

JUSTI CE BREYER:

MR. CLEMENT:

JUSTI CE BREYER:

t he end.

MR. CLEMENT:

Exactly.
And the cite | have is

So are we tal king about the

If that's the -- if that is
gives the secretary --
Yeah, okay.
-- anmobng other things --
And here's what it says at

-- the authority to cut off

12
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all participation in the program yes.

JUSTI CE BREYER: It says, "The secretary

shall notify the state agency" -- this is if they don't
conply -- "that further paynents will not be nade to the
state or, in his discretion, that paynments will be

limted to categories under or parts of the state plan
not affected by such failure, which it repeats until the
secretary is satisfied that he shall limt paynents to
categories under or parts of the state plan not affected
by such failure.™

So, reading that in your favor, | read that
to say, it's up to the secretary whether, should a state
refuse to fund the new people, the secretary will cut
off funding for the new people, as i{'s obvi ous the
state doesn't want it, and whether the secretary can go
further. | also should think -- | could not find one
case where the secretary ever did go further, but | also
woul d think that the secretary could not go further
where going further would be an unreasonable thing to
do, since governnment action is governed by the
Adm nistrative Procedure Act, since it's governed by the
general principle, it nust always be reasonabl e.

So I want to know where this idea came from
t hat should state X say, "I don't want the new noney,"
that the secretary would or could cut off the old noney?

13

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. CLEMENT: And, Justice Breyer, here's
where it comes from which is fromthe very begi nning of
this litigation, we've pointed out that what's coercive
I's not the absolute guarantee that the secretary could
cut off every penny, but the fact that she coul d.

JUSTI CE BREYER: All right. Now, let nme
relieve you of that concern, and tell nme whether | have.
That a basic principle of admnistrative |aw, indeed,
all law, is that the governnent nust act reasonably.

And should a secretary cut off nore noney than the
secretary could show was justified by being causally
related to the state's refusal to take the new noney,
you would march into court with your clients and say,
"Judge, the secretary here is acting\unreasonably, and |
believe there is inplicit in this statute, as there is
explicit in the ADA, that any such cut-off decision nust
be reasonable.”

Now, does that relieve you of your fear?

MR. CLEMENT: It doesn't for this reason,
Justice --

JUSTICE BREYER: | didn't think it woul d.

MR. CLEMENT: Well, but here's the reason.
Here's the reason, Justice Breyer, it doesn't.

One is, | nmean, | don't know the opinion to
cite for that proposition.

14
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Second is, we have been naking in this
litigation since the very beginning this basic point,

t he governnment has had opportunities at every |evel of
this system and | suppose they will have an opportunity
today to say, "fear not, States, if you don't want to
take the new conditions, all you will lose is the new
noney. "

JUSTICE BREYER: And | said -- | said
because it could be, you know, given the conplexity of
the act, that there is sone noney that would be saved in
the programif the States take the new noney, and if
they don't take the new noney there is noney that is
bei ng spent that wouldn't otherw se be spent. There
could be sone pile like that. \

It m ght be that the secretary could show it
was reasonable to take that noney away fromthe states,
t 0o.

JUSTI CE SCALIA: M. Clenment --

JUSTI CE BREYER: But ny point is, you have
to show reasonabl eness before you can act.

JUSTI CE SCALI A: -- do you agree -- do you
agree that the governnent has to act reasonably? Do we
stri ke down unreasonabl e statutes? M God.

MR. CLEMENT: And, Justice Scalia, | nmean --

JUSTI CE SCALI A: The executive has to act

15
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reasonably, that's certain, in inplementing a statute,;
but, if the statute says, in so many words, that the
secretary can strike the whole -- funding for the whole
program that's the |aw, unreasonable or not, isn't it?

MR. CLEMENT: That's the way | would read
the | aw, Your Honor

JUSTI CE BREYER: Yeah, but | have a
number -- all right.

MR. CLEMENT: And if | could just add one
thing just to the discussion is the point that, you
know, this is not all hypothetical. | nean, in -- there
was a record in the district court, and there is an
Exhibit 33 to our notion to summary judgnment. It is not
In the joint appendi x. W can Iodge\it with the Court
if you'd like. But it's a letter in the record in this
litigation, and it's a letter fromthe secretary to
Arizona, when Arizona floated the idea that it would
like to withdraw fromthe CH P program which is a
relatively small part of the whol e program

And what Arizona was told by the secretary
is that if you withdraw fromthe CHI P program you risk
| osing $7.8 billion, the entirety of your Medicaid
participation. So this is not sonething that we've
conjured up --

JUSTI CE BREYER: All right.
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JUSTI CE KAGAN:. M. Clenent --

JUSTI CE BREYER: To nmake you feel a little
better, | want to pursue this for one nore m nute.

There are cases and many, of which Justice Scalia knows
as well, which uses the Holy Hill, uses the sane word as
this statute: |In the Secretary's discretion. And in
those cases this Court has said, that doesn't nean the
Secretary can do anything that he or she wants, but
rather, they are limted to what is not arbitrary,
capricious, and abuse of discretion in interpreting
statutes, in applying those statutes, et cetera. End of
my argunment; end of my question. Respond as you w sh.

(Laughter.)

MR. CLEMENT: Well, Just{ce Breyer, |'m not
sure that the Court's federalismjurisprudence should
force States to defend on how a | ower court reads Holy
HIll. | think that really right here what we know to an
absolute certainty is that this Secretary -- this
statute gives the Secretary the right to renove all of
the State's fundi ng under these prograns. Think about
what that is, just --

JUSTI CE SOTOVAYOR: M. Clenent, do you
think that the Federal Governnment couldn't, if it chose,
Congress, say, this systemdoesn't work. W are just
simply going to rehaul it. It is not consistent with

17
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how -- what we want to acconplish. W're just going to
do away with the system and start a new health care plan
of some sort. And States, you can take the new plan,
you can |l eave them W are going to give out 20 percent
| ess, maybe 20 percent nore, depending on what Congress
chooses.

Can Congress do that? Does it have to
continue the old system because that is what the States
are relying upon and it's coercive now to give them a
new syst enf?

MR. CLEMENT: Justice Sotomayor, we are not
sayi ng we have a vested right to participate in the
Medi caid programas it exists now. So if Congress
wanted to scrap the current systen1aﬁd have a new one,
["m not going to tell you that there is no possibility
of a coercion challenge to it, but I'mnot going to
say --

JUSTI CE SOTOVAYOR: That's what | -- | want
to know how I draw the line, neaning --

MR. CLEMENT: Well, can --

JUSTI CE SOTOVAYOR: -- | think the usual
definition of coercion is, | don't have a choice. I'm
not sure what -- why it's not a choice for the States.
They may not pay for sonething else. |If they don't take
Medi caid and they want to keep the sanme | evel of
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coverage, they may have to make cuts in their budget to
ot her services they provide. That's a political choice
of whether they choose to do that or not.

But when have we defined the right or
limted the right of governnment not to spend noney in
the ways that it thinks appropriate?

MR. CLEMENT: Well, Justice Sotomayor,
before -- | nmean, | will try to answer that question,
too. But the first part of the question was, what if
Congress just tried to scrap this and start over again
with a new progranf?

Here's why this is fundanmentally different
and why it's fundanentally nore coercive, because
Congress i s not saying we want to scfap this program
They don't have a single conplaint, really, with the way
that States are providing services to the visually
I npai red and the disabl ed under pre-existing Medicaid.
And that's why it's particularly questionable why they
are saying that if you don't take our new npbney subject
to the new conditions, we are going to take all of the
noney you have previously gotten, that you have been
dependent on for 45 years and you are using right now to

serve the visually inpaired and the disabled --

JUSTICE GINSBURG:. M. Clenent, may | -- may
| ask you -- question another line. You represent,
19
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what, 26 States?

MR. CLEMENT: That's right, Justice
G nsburg.

JUSTI CE GI NSBURG: And we are also told that
there are other States that |ike this expansion and they
are very glad to have it. The relief that you are
seeking is to say the whol e expansion is no good, never
m nd that there are States that say, we don't fee
coerced, we think this is good.

You are -- you are saying that because you
represent a sizeable nunber of States, you can destroy
this whole program even though there may be as many
States that want it, that don't feel coerced, the
States, thinking that this is a good\thing?

MR. CLEMENT: Justice G nsburg, that's
right, but that shouldn't be a terrible concern, because
I f Congress wants to do what it did in 1972, and pass a
statute that nmkes the expansion voluntary, every State
that thinks that this is a great deal can sign up.

What's telling here, though, is 26 States,
who think that this is a bad deal for them actually are
al so saying that they have no choice but to take this
because they can't afford to have their entire
participation in this 45-year-old program w ped out, and
t hey have to go back to square one and figure out how

20

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

they are going to deal with the visually inpaired in
their State, the disabled in their State --

JUSTI CE SCALIA: M. Clement, | didn't take
the time to figure this out, but nmaybe you did. Is
there any chance at all that 26 States opposing it have
Republi can governors and all of the states supporting it
have Denocratic governors? |s that possible?

MR. CLEMENT: There's a correlation,
Justice Scali a.

JUSTI CE SCALI A Yes.

(Laughter.)

JUSTI CE G NSBURG. Let -- let nme ask you
another thing, M. -- M. Clenent. Most colleges and
uni versities are heavily dependent oﬁ t he governnment to
fund their research prograns and other things. And that
has been going on for a long time. And then Title I X
passes, and a governnent official comes around and
say -- says to the colleges, you want noney for your
physics |l abs and all the other things you get it for,
then you have to create an athletic programfor girls.
And the recipient says, | am being coerced, there is no
way in the world | can give up all the funds to run all
t hese | abs that we have, | can't give it up, so I'm
bei ng coerced to accept this programthat |I don't want.

Why doesn't your theory, if your theory is

21
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any good, why doesn't it work any tinme, something --
someone receives sonething that is too good to give up?

MR. CLEMENT: Well, Justice G nsburg, there
Is two reasons that m ght be different. One is this
whol e line of coercion only applies -- is only rel evant,
really, when Congress tries to do sonething through the
spending power it couldn't do directly. So if Congress
tried to inpose Title I X directly, | guess the question
for this Court would be whether or not Section 5 of the
14t h Anmendnent all owed Congress to do that?

| imagine you might think that it did and I
I mgi ne sonme of your colleagues m ght take issue with
that, but that's -- that's the nature of the question.
So one way around that would be if Cﬁngress can do it
directly, you don't even have to ask whether there is
sonet hi ng speci al about the spending power. That's how

this Court resolved, for exanple, the Ferra case about

funding to -- to coll eges.
JUSTICE GINSBURG. |'mtrying to understand
your coercion theory. | know that there are cases of

ours that have said there is a |line between pressure and
coercion, but we have never had, in the history of this
country or the Court, any Federal program struck down
because it was so good that it beconmes coercive to be in
it.
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MR. CLEMENT: Well, Justice G nsburg, I'm
going -- to say the second thing about nmy answer to your
prior question was just, | also think that, you know, it
may be that spending on certain private universities is
sonet hi ng agai n that Congress can do, and it doesn't
matter whether it's coercion, but when they are trying
to get the States to expand their Medicaid prograns,
that's --

JUSTICE GINSBURG: Let's take -- let's take
public coll eges.

MR. CLEMENT: OCkay. Then there -- then
there may be sonme limts on that -- | nean, but again,

" mnot sure even in that context there m ght not be
sonme t hings Congress can do. |It's a\separate guesti on.

But once we take a premi se, which | don't
think there is a disagreenent here, that Congress coul d
not sinply as a matter of direct |egislation under the
conmerce power or sonething say, States, you nust expand
your Medicaid prograns. |If we take that as a given,
then I think we have to ask the question about whether

or not it's coercive.

Now, you -- in your second question you ask,
wel |, you know, | nmean, where's the case that says that
we've crossed that line. And this is that case, | would

respectfully say.
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JUSTI CE BREYER: Then the governnent can
reply as well to the 1980 extension to children O to
6 years old, 1990 requiring the extension for children
up to 18, all those prior extensions to ne seemjust as
big in amunt, just about as big in the nunber of people
com ng on the rolls, and they are all governed by
precisely the same statute that you are conpl ai ning of
here, which has been in the | aw since '65.

MR. CLEMENT: Justice Breyer, | don't think
t hat our position here would necessarily extend to say
t he 1984 anendnents, and let me tell you why. You know,
["'m-- 1"mI| am not saying that absolutely that's
guaranteed that's not coercive, but here's reasons why
they're different. \

The one mpjor difference is of the size of
the program | nmean, the expansion of Medicaid since
1984 is really breathtaking. Medicaid, circa, 1984 the
Federal spending to the States was a shade over
$21 billion. Right nowit's $250 billion, and that's
before the expansion under this statute.

JUSTI CE KAGAN. Well, if you are right, M.
Cl enent, doesn't that nean that Medicaid is
unconsti tutional now?

MR. CLEMENT: Not necessarily, Justice
Kagan. And again, it's because we are not here with a
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one trick pony. One of the factors -- we point you to
three factors that make this statute uniquely coercive.
One of themis the sheer size of this program And, you
know, if you want a gauge on the size of this program
the best place to look is the governnent's own nunber.
Foot note 6, page 73 --

JUSTI CE KAGAN: So, when does a program

become too big? | want you to give nme a dollar nunber
MR. CLEMENT: $3.3 trillion over the next 10
years. That's -- that --
JUSTICE BREYER: |'IIl tell you this nunber,

which | did |ook up, that the anmount, approximtely, if
you |l ook into it -- as a percentage of GDP, it's big,
but it was before this sonewhere abodt 2- poi nt - sonet hi ng
percent, fairly low, of GDP. [It'll go up to sonething a
little bit over 3 percent of GDP. And now go | ook at
t he conparabl e nunbers, which | did | ook at, with the
expansi on that we're tal ki ng about before.

The expansion fromO to 18 or even fromO to
6. And while you can argue those nunbers, it's pretty
hard to argue that they aren't roughly conparable as a

percent age of the prior programor as a percentage of

GDP.
If I"mright on those nunbers or even
roughly right -- I don't guarantee them -- then woul d
25
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you have to say, well, indeed, Medicaid has been
unconstitutional since 1964.

And if not, why not?

MR. CLEMENT: The answer is no, and that's
because we're here saying there are three things that
make this statute unique.

JUSTI CE SCALI A: \What are your second and
third? 1'mon pins and needles to hear your --

(Laughter.)

MR. CLEMENT: One is the sheer size. Two is
the fact that this statute uniquely is tied to an
I ndi vi dual mandate which is decidedly nonvoluntary. And
three is the fact that they' ve | everaged the prior
participation in the program notmﬂtﬁstanding t hat
they' ve broken this out as a separately segregated fund
goi ng forward, which is not --

JUSTI CE KAGAN: So on the third -- on the
third, suppose you had the current program and Congress
wakes up tonmorrow and says "we think that there's too
much fraud and abuse in the program and we're going to
put sonme new conditions on how the States use this nmoney
so we can prevent fraud and abuse, and we're going to
tieit to everything that's been there initially."
Unconsti tutional ?

MR. CLEMENT: No, | think that is
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constitutional because | think that's sonething that
Congress could do directly. It wouldn't have to limt

that to the spending program And | think 18 U S.C. 666

Is -- Is a statute -- it's in the crimnal code, it may
be tied to spending, but | think that's -- that's a
provision that | don't think it's constitutional; |

think it's called into question.

JUSTI CE KAGAN: | guess | don't get the
I dea. | nean, Congress can legislate fraud and abuse
restrictions in Medicaid, and Congress can |l egislate
coverage expansions in Medicai d.

MR. CLEMENT: Well, Justice Kagan, | think
there's a difference, but if I'"mwong about that and
t he consequence is that Congress has\to break Medi caid
down into renotely nmanageabl e pi eces as opposed to
$3.3 trillion over 10 years before the expansion, |
don't think that would be the end of the world. But |
really would ask you to focus on specifically what's
goi ng on here, which is they take these newly eligible
people -- and that's a massive change in the way the
program wor ks.

These are people who are healthy, childless
adults who are not covered in nmany States. They say
okay, we're going to make you cover those. W' re going
to have a separate program for how you get reinbursed
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for that. You get reinbursed differently fromall the
previously eligible individuals. But if you don't take
our noney, we're going to take away your participation
in the program for the visually inpaired and di sabl ed.

If I may reserve the bal ance of ny tine.

CHI EF JUSTI CE ROBERTS: Well, I'm-- |'m not
sure ny coll eagues have exhausted their questions, so --

JUSTI CE SOTOVAYOR: | guess ny great est
fear, M. Clenent, with your argunent is the foll ow ng:
The bigger the problem the nore resources it needs.
We're going to tie the hands of the Federal government
I n choosing how to structure a cooperative relationship
with the States. W're going to say to the Federal
governnment, the bigger the problem {he | ess your powers
are. Because once you give that much noney, you can't
structure the programthe way you want.

It's our noney, Federal governnment. We're
going to have to run the programourself to protect all
our interests. | don't see where to draw that |ine.

The uninsured are a problem for States only because
they, too, politically, just like the Federal

governnment, can't let the poor die. And so to the
extent they don't want to do that, it's because they
feel accountable to their citizenry. And so if they
want to do it their way, they have to spend the noney to
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do it their way, if they don't want to do it the Federal
way.

So |l -- | just don't understand the |ogic of
saying States, you can't -- you don't -- you're not
entitled to our noney, but once you start taking it, the
nore you take, the nore power you have.

MR. CLEMENT: Well, Justice Sotomayor, a
couple of points. One is, | actually think that sort of
m sdescri bes what happened with Medicaid. | nean,
States were, as you suggest, providing for the poor and
the visually inpaired and di sabl ed even before Medicaid
cane along. Then all of a sudden, States -- the Federal
governnment says |look, we'd like to help you with that,
and we're going to give you noney vo{untarily. And t hen
over time, they give nore noney with nore conditions,
and now they decide they're going to totally expand the
program and they say that you have to give up even your
prior program where we -- first came in and offered you
cooperation, we're now going to say you have to give

that up if you don't take our new conditions.

Secondarily, | do think that our principle
I's not that when you get past a certain level, it
automatically becones coercive per se. But | do think

when you get a program and you're basically telling
States that | ook, we're going to take away $3.3 trillion
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over the next 10 years, that at that point, it's okay to
I nsist that Congress be a little nore careful that it

not be so aggressively coercive as it was in this
statute.

And | would sinply say that -- we're not
here to tell you that this is going to be an area where
It's going to be very easy to draw the line. W're just
telling you that it's inceptionally inportant to draw
that line, and this is a case where it ought to be easy
to establish a beachhead, say that coercion matters, say
there's three factors of this particular statute that
make it as obviously coercive as any piece of
| egi sl ation that you've ever seen, and then you wl
have effectively instructed COngress\that there are
limts, and you have |aid down sone adm ni strable rules.

JUSTI CE SCALIA: M. Cenent, the Chief has
said I can ask this.

CHI EF JUSTI CE ROBERTS: He doesn't al ways
check first.

(Laughter.)

JUSTI CE SCALIA: As | recall your -- your
theory, it is that to determ ne whether sonething is
coercive, you |look to only one side, how nuch you're
threatened with |l osing or offered to receive. And the
ot her side doesn't matter
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| don't think that's realistic. | nean, |
t hi nk, you know, the -- the old Jack Benny thing, Your
Money Or Your Life, and, you know, he says "I'm
thinking, I"'mthinking." It's -- it's funny, because

it's no choice. You know? Your |ife? Again, it's just

noney. |It's an easy choice. No coercion, right? |
mean -- right?
Now whereas, if -- if the choice were your

life or your wife's, that's a | ot harder.

Now, is it -- is it coercive in both
situations?

MR. CLEMENT: Well, yes. It is.

(Laughter.)

JUSTI CE SCALI A: Really?\

MR. CLEMENT: | would say that.

JUSTICE SCALIA: It's a tough choice.

And -- and --

JUSTI CE KENNEDY: | thought you were going
to say "this is your noney and your life."

(Laughter.)

MR. CLEMENT: And well -- it is. But |
mean -- | mght have m ssed sonething, but both of those
seemto be coercion.

(Laughter.)

JUSTI CE SCALI A: No, no, no. To say -- to
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say you're -- when you say you're coerced, it neans
you've been -- you've been given an offer you can't
refuse. Okay? You can't refuse your noney or your
life. But your life or your wife's, |I could refuse that
one.

(Laughter.)

JUSTI CE SOTOVAYOR: He's not going hone
t oni ght .

CHI EF JUSTI CE ROBERTS: Let's |leave the wife
out of this --

JUSTI CE SCALI A: |I'mtal king about my life.
| think -- take m ne, you know?

(Laughter.)

MR. CLEMENT: | mouldn't\do t hat either,
Judge.

JUSTI CE SCALIA: | won't use that as an
exanpl e.

Forget about it.

CHI EF JUSTI CE ROBERTS: That's enough
frivolity for a while.

But | want to nmake sure | understand where
t he meani ngful ness of the choice is taken away, is it
t he amount that's being offered, that it's just so much
noney, of course you can't turn it down, or is it the
amount that's going to be taken away if you don't take
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what they're offering?

MR. CLEMENT: It's both, Your Honor. And I
think that that's -- | nmean, there really is -- | --
there really is, you know, three strings in this bow I
mean, one is, the sheer amobunt of noney here makes it
very, very difficult to refuse, because it's not noney
that, you know, that's conme from sone -- you know, China
or, you know, the -- the -- the export tariffs like in
the old day. |It's comng fromthe taxpayers, so that's
part of it.

The fact that they're being asked to give up
their continuing participation in a programthat they've
been participating in for 45 years as a condition to
accept the new program we think tha{'s t he second thing
that's critical --

CHI EF JUSTI CE ROBERTS: Well, why isn't that
a consequence of how willing they have been since the
New Deal to take the Federal governnment's noney? And it
seens to ne that they have conprom sed their status as
i ndependent soverei gns because they are so dependent on
what the Federal government has done, they should not be
surprised that the Federal governnment having attached
the -- they tied the strings, they shouldn't be
surprised if the Federal governnment isn't going to start
pul ling them
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MR. CLEMENT: Wth all due respect,
M. Chief Justice, | don't think we can say that, you
know, the States have gotten pretty dependent, so let's
call this whole federalismthing off. And I just think
it's too inportant. Because again, the consequence --
if you think about it -- if -- the consequence of saying

that we're not going to police the coercion line here

shouldn't be that well, you know, it's just too hard, so
we'll give the Federal Congress unlimted spending
power .

The consequence ought to be, if you really
can't police this line, then you should go back and
reconsi der your cases that say that Congress can spend
noney on things that it can't do diréctly.

Now, we're not asking you to go that far.
We're sinply saying that | ook, your spending power cases
absol utely depend on there being a |ine between coercion

JUSTI CE SOTOVAYOR: But could you tell nme --

MR. CLEMENT: -- and voluntary action.

JUSTI CE SOTOVAYOR: | don't understand your
first answer to Justice Kagan. You don't see there
being a difference between the Federal governnment saying
we want to take care of the poor. States, if you do
this, we'll pay 100 percent of your adm nistrative
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costs. And you said that could be coercion. All right.
Doesn't the anount of burden that the State undertakes
to neet the Federal obligation count in this equation at
al I ?

MR. CLEMENT: It -- it certainly can,
Justice Sotomayor. | didn't mean to suggest in
answering Justice Kagan's question that my case was no
better than that hypothetical. | nmean, but if in the
nature of things that | do think the anount of the npbney
even consi dered al one does make a difference, and it's
preci sely because it has an effect on their ability to
rai se revenue fromtheir own citizens. So it's not just
free noney that they are turning down if they want to.

It really is -- \

JUSTI CE SOTOVAYOR: Counsel, if we go pack
to the era of matching what a State pays to what a State
gets, Florida loses. It's citizens pay out nuch | ess
t han what they get back in Federal subsidies of all
kinds. So you can't really be making the argunment that
Florida can't ask for nore than it gives, because it's
really giving less than it receives.

MR. CLEMENT: Well then --

JUSTI CE SOTOVAYOR: You don't really want to
go to that point, do you?

MR. CLEMENT: Well, then I will make that
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argunment on behal f of Texas.

(Laughter.)

MR. CLEMENT: But it's not, it's not what ny
argunent depends on. And that's the critical thing.
It's one aspect of what makes this statute uniquely
coercive.

And | really think if you ask the question:
What explains the idea that if you don't take this new
noney you are going to |lose all your noney under what
you have been doing for 45 years to help out the
visual ly inpaired and di sabl ed? Nobody in Congress
wants the States to stop doing that. They are just
doing it, and it's purely coercive to condition the
noney. |It's |everage, pure and sinp{e.

JUSTI CE KENNEDY: If the inevitable
consequence of your position was that the Federal
government could just do this on its own, the Federa
government coul d have Medi cai d, Medicare, and these
I nsurance regulations. Assune that's true. Then how
are the interests of federalismconcerned? How are the
interests of federalismconcerned if in Florida or Texas

or sonme other objecting States there are huge Federal

bur eaucraci es doing what this bill allows the State
bureaucracies to do. | know you have thought about
that. | would just |ike your answer.
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MR. CLEMENT: | have, and | would like to
el aborate that the one word answer is "accountability."

If the Federal governnent decides to spend
noney through Federal instrunentalities and the
citizenry is hacked off about it, they can bring a
Federal conplaint to a Federal official working in a
Federal agency. And what makes this so pernicious is
t hat the Federal governnment knows that the citizenry is
not going to take lightly the idea that there are huge,
new Federal bureaucracies popping up across the country.
And so they get the benefit of adm nistering this
program t hrough State officials, but then it nmakes it
very confusing for the citizen who doesn't |ike this.
Do they conplain to the State officiél because it's
being adm nistered in the State official in a State
bui | di ng?

JUSTI CE KAGAN: M. Clenent, that is very
confusi ng because the idea behi nd cooperative
Federal / State progranms was exactly a federalismi dea.
It was to give the States the ability to adm nister
t hose progranms. It was to give the States a great deal
of flexibility in running those prograns. And that's
exactly what Medicaid is.

MR. CLEMENT: Well, that's exactly what
Medi caid was. The question is: Wat will it be going
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forward? And | absolutely take your point, Justice
Kagan. Cooperative federalismis a beautiful thing.
Mandat ory federalismhas very little to recommend it
because it poses exactly the kind of accountability --
JUSTI CE KAGAN: Cooperative federalism does
not mean that there are no Federal mandates and no
Federal restrictions involved in a programthat uses
90 percent here, 100 percent Federal noney. It neans
there is flexibility built into the program subject to

certain rules that the Federal governnent has about how

it wishes its noney to be used. |It's like giving a gift
certificate. |If | give you a gift certificate for one
store, you can't use it for other stores. But still you

can use it for all kinds of differen{ t hi ngs.

MR. CLEMENT: | absolutely agree that if
it's cooperative federalismand the States have choi ces,
then that is perfectly okay. But when -- that's why
vol untariness and coercion is so inmportant. Because if
you force a State to participate in a Federal program
then -- | nmean, as long as it's voluntary then a State
official shouldn't conmplain if a citizen conplains to
the State about the way the State's admnistering a
Federal programthat it volunteered to participate in.
But at the point it beconmes coercive, then it's not fair
totell the citizen to conplain to the State offici al
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They had no choi ce.

But who do they conplain at the Federal
| evel ? There's nobody there, which would be -- |'m not
saying it's the best solution to have Feder al
instrunentalities in every State, but it actually is
better than what you get when you have nandatory
federalismand you | ose the accountability that is
central to the federalismprovisions in the
Constitution.

CHI EF JUSTI CE ROBERTS: Thank you, M.

Cl enent .

General Verrilli?

ORAL ARGUMENT OF GENERAL DONALD B. VERRILLI, JR.,
ON BEHALF OF THE RESPONDENTS

GENERAL VERRI LLI: M. Chief Justice, and
may it please the Court:

The Affordable Care Act's Medicai d expansion
provisions will provide mllions of Arericans with the
opportunity to have access to essential health care that
t hey cannot now afford. It is an exercise of the
Spendi ng Cl ause power that conplies with all of the
limts set forth in this Court's decision in Dole, and
the States do not contend otherwi se. The States are
asking this Court to do sonething unprecedented, which
is, to declare this an inperm ssibly coercive exercise.
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JUSTI CE SCALI A: \What do you think we neant
In those dicta in several prior cases where we've said
t hat the Federal governnment cannot be coercive through
t he Spending Cl ause? What -- what do you think we
were -- give us a hypothetical.

GENERAL VERRILLI: Yes. First, if | could
just try to be a little nore precise about it,

Justice Scalia. | think what the Court said in Steward
Machine and in Dole is that it's possible that you m ght
envision a situation in which there's coercion --

JUSTI CE SCALI A: Ckay.

GENERAL VERRILLI: And the courts didn't say
much nore. But | can think of sonething. One exanple |
could think of that m ght serve as a\linit woul d be a
Coyle type situation, in which the condition attached
was worth a fundanental transformation in the structure
of State government in a situation in which the State
didn't have a choice but to accept it. But -- and so --

JUSTI CE SCALI A: Anything else, so | ong
as you --

GENERAL VERRI LLI: Well, but --

JUSTI CE SCALI A:  You are tal king about
situations where they have to | ocate their State house
In some other city --

GENERAL VERRILLI: O you may have a
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| egi sl ature --

JUSTI CE SCALI A: And they have no choice.
But short of that, they can nake the State do anyt hing
at all?

GENERAL VERRI LLI : No, no. Dole -- the Dole
conditions are real. The gernaneness condition in Dole
Is real, for exanple, and so those --

CHI EF JUSTI CE ROBERTS: None of those have
addressed the coercion question.

GENERAL VERRI LLI : Ri ght .

CHI EF JUSTI CE ROBERTS: So then you think it
woul d be all right for the Federal governnment to say --
sane program States, you can take this or you can
|l eave it. But if you don't take it,\you | ose every | ast
dol | ar of Federal funding for every program

GENERAL VERRILLI: | think that would raise
a germaneness issue, M. Chief Justice, but it's not
what we have here.

CHI EF JUSTI CE ROBERTS: But there's no
coercion question at all.

GENERAL VERRI LLI: Well, but I think -- |
think they are related. | think that the gernmaneness
inquiry in Dole really gets at coercion in sone
circunstances, and that's why | think they are rel ated.
But we don't have that here.
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And if | could, | would like to address --

CH EF JUSTI CE ROBERTS: No, | know we don't
have that here. How does germneness get -- get
to coercive?

GENERAL VERRI LLI: Because it gets to be
harder to see what --

CHI EF JUSTI CE ROBERTS: That's germane if
there's no --

GENERAL VERRI LLI: What the connection is
bet ween getting you to do A and the noney you are
getting for --

CHI EF JUSTI CE ROBERTS: So it fails because
it is not germane. But you are saying it would not fail
because it was coercive. \

GENERAL VERRILLI: Why -- | think that -- as

| said, | think they are really trying to get at the

same thing, and | -- but | do think it's quite different
here, and I would like to, if I could, take up each of
the --

CHI EF JUSTI CE ROBERTS: No, | know -- | know
it's different here. |I'mjust trying to understand if

you accept the fact or regarded as true that there is a
coercion limt, or that once the Federal governnent --
once you are taking Federal governnment nopney, the
Federal governnment noney -- can take it back, and that
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doesn't affect the voluntariness of your choice.
Because it does seemlike a serious problem W are
assum ng under the Spendi ng Cl ause the Federal
governnment cannot do this. Under the Constitution it
cannot do this. But if it gets the State to agree to
it, well, then it can. And the concern is, if you can
say: If you don't agree with this, you lose all your
noney, whether that's really saying the limtation in
the Constitution is -- is largely neaningless.

GENERAL VERRI LLI: Well, but | don't think
that this is a case that presents that question.

CHI EF JUSTI CE ROBERTS: No, no, | know. I
know this. | don't knowif I will grant it to you or
not. But let's assune it's not this\case. Do you
recogni ze any limtation on that concern?

GENERAL VERRI LLI: | think the Court has
said in Steward Machine and Dole that this is sonething
t hat needs to be considered in an appropriate case. And
we acknow edge that. But | do think it's so dependent
on the circunstances that it's very hard to say in the
abstract with respect to a particular programthat there
Is a --

JUSTI CE SCALI A: You can't imgine a case in
which it is both germane and yet coercive, is what you
are saying. There is no such case as far as you know
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GENERAL VERRILLI: Well, | am not prepared
to -- to say right here that I can -- that --
JUSTI CE SCALIA: | wouldn't think that is a

surprise question, you know?

GENERAL VERRI LLI: Congress has authority to
act and --

JUSTI CE SCALIA: | can't think of one. |I'm
not blam ng you for not thinking of one.

(Laughter.)

GENERAL VERRI LLI : But | do think -- |
really do think that it's inportant to |look at this, an
I ssue like this. |If you are going to consider it, it
has got to be considered in a factual context from which
It arises.

JUSTICE ALITG Let ne give you a factual
context. Let's say Congress says this to the States:
We have got great news for you; we know your
expendi tures on education are a huge financial burden,
Sso we are going to take that conpletely off your
shoul ders; we are going to inpose a special Federal
education tax which will raise exactly the sanme anmount
of noney as all of the States now spend on educati on;
and then we are going to give you a grant that is equal
to what you spent on education |ast year.

Now, this is a great offer and we think you
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will take it, but of course, if you take it, it's going
to have sone conditions because we are going to set
rules on teacher tenure, on collective bargaining, on
curriculum on textbooks, class size, school cal endar
and many other things. So take it or |leave it.

If you take it, you have to follow our rules
on all of these things. |If you leave it, well, then you
are going to have to fine -- you are going to have to
tax your citizens, they are going to have to pay the
Federal education tax; but on top of that, you were
going to have to tax themfor all of the noney that you
are now spendi ng on education. Plus all of the Federal
funds that you were previously given.

Woul d that be -- woul d tﬁat reach the
point -- would that be the point where financi al
i nducenent turns into coercion?

GENERAL VERRI LLI : No, | don't think so --

JUSTICE ALITO  No.

GENERAL VERRI LLI: -- because they do, the
States do have a choice there, especially as a -- as a
goi ng-in proposition. The argunent the States are
maki ng here is not that they're -- that -- this is not a
goi ng-in proposition. Their argument is that they're --
they are in a position where they don't have a choice
because of everything that has happened before. But --
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JUSTICE ALITO.  You might be right. But if
that is the case then there is nothing left --

GENERAL VERRI LLI: Well, but as a --

JUSTICE ALITO. -- of federalism

GENERAL VERRI LLI: As a practical matter, |
di sagree with that, Justice Alito. First of all, as a
practical matter there is a pretty serious politica
constraint on that situation ever arising, because it's
not |ike the Federal Governnment is going to have an easy
time of raising the kinds of tax revenues that need to
be -- needed to raised to work that kind of fundamental
transformation, and that is real. And political
constraints do operate to protect federalismin this
ar ea. \

JUSTI CE SCALI A: | would have thought there
was a serious political strain -- constraint on the
I ndi vi dual mandate, too, but that didn't work. What you
call serious political constraints sonetines don't work.

GENERAL VERRI LLI: But -- but with respect
to a situation |ike that one, Justice Scalia, the -- the

States have their education system and they can decide

whet her they are going to go in or not. But here, of
course, | think it's inportant to trace through the
hi story of Medicaid. |It, it is not a case, as ny friend

fromthe other side suggested, that the normhere is
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that the Federal Governnent has offered to the States
the opportunity either to stay where they are or add the
new pi ece. We can debate that proposition with respect
to 1972 one way or another, the States have one view
about that; we have a different one. But starting in

t he 1984 expansion, with respect to pregnant wonen and
Infants, it was an expansion of the entire program
States were given the choice to stay in the entire
program or not. 1989 when the program was expanded to
children under 6 years of age, under 133 percent of
poverty, sane thing. 1990, kids 6 to 18 and 100 percent
of poverty, same thing. |In fact, every mmjor expansion,
sane thing.

And so | just think the History of the
program and particularly when you read that in context
of 42 U.S.C. 1304, which reserves the right of the
Federal Governnment to anmend the program going forward,
shows you that this is sonething that the States have
understood all along. This has been the evol ution of
it, and with respect to --

CHI EF JUSTI CE ROBERTS: Could you give ne
sone assurance? We heard the question about whether or

not the Secretary would use this authority to the extent

avail able. |Is there circunstances where you are wlling
to say that that would not be perm ssible? |'mthinking
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of the Arizona letter, for exanple. | nmean, if | had
the authority and I was in that position, | would use it
all the time. You mght -- you want sonme little change
made? Well, guess what; | can take away all your nobney
if you don't make it. | win. Every tine. It seens

that that would be the case.

So why shoul dn't we be concerned about the
extent of authority that the governnent is exercising,
sinply because they could do sonmething | ess? W have to
anal yze the case on the assunption that that power will
be exercised, don't we?

GENERAL VERRI LLI: Well, M. Chief Justice,
it would not be responsible of me to stand here in
advance of any particular situation Beconing -- com ng
before the Secretary of Health and Human Servi ces and
commt to how that would be resolved one way or another.
But that --

CHI EF JUSTI CE ROBERTS: No, | appreciate
that. | appreciate that, but | guess --

GENERAL VERRI LLI: That discretion is there
in the statute, and | have every reason to think it is
real, but | do think, getting back to the circunstances
here --

JUSTI CE KAGAN: Well, CGeneral, what's the --
been the history of its use? Has the Secretary in fact
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ever made use of that authority?

GENERAL VERRI LLI: That's correct, Justice
Kagan. |It's never been used --

CHI EF JUSTI CE ROBERTS: What about the

Arizona letter we just heard about today?

GENERAL VERRILLI: It has never been used to
cut off --

CHI EF JUSTI CE ROBERTS: It's been used to
threaten --

JUSTI CE SCALI A: OF course not.

CHI EF JUSTI CE ROBERTS: O course no States
woul d say okay, go ahead but -- nmake nmy day, take it
away; they are -- they are going to give in.

GENERAL VERRI LLI: If me\could go to the
situation we have here, M. Chief Justice, this -- wth

respect to the Medicaid expansion, the States' argunment
Is, as they said in their briefs, they articulated a
little bit different this morning -- this afternoon.

But as they said it in their briefs, was, it's not what
you stand to gain, but what you stand to | ose. But I
think an inportant thing in evaluating that argunent in
this context is fully 64 percent of Medicaid
expenditures in this country are based on optional
choices; and | don't nmean by that the optional choices
of the States to stay in the programin '84 or '88 or
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"89. But -- but States are given the choices to expand
the beneficiaries beyond the Federal m ninum and to
expand services beyond the Federal m nimum

JUSTI CE KENNEDY: And just a small point,
and please correct ne if | amwong. It -- does this
Act not require States to keep at the present |evel
their existing Medicaid expenditure? So sone States nmay
have been nore generous than others in Medicaid, but
this Act freezes that so the States can't go back. O
am | incorrect?

GENERAL VERRILLI: It's nuch nore nuanced
than that, Justice Kennedy. There is sonmething called a
mai nt enance of effort provision which |asts until 2014,
until such time as the Medicaid expaﬁsion t akes pl ace
and the exchanges are in place. That applies to the
population. It says with respect to the popul ation, you
can't take anybody out. It does not apply to the
optional benefits where the States still have
flexibility, they can still reduce optional benefits
that they are now providing if they -- if they want
to -- to control costs. They can also work on provider
rates, there's also with respect to denonstration
projects by which some States have expanded their
popul ati ons beyond the required eligibility |levels, they
don't have to keep themin. So -- and then there's
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also, if the State has a budgetary crisis, it can get a
wai ver of that, as Wsconsin did. So that is a --
that's a provision | think that does a significant
degree less than ny friends on the other side have
suggested in terns of -- in terns of its effect, and its
effect beyond that is just tenporary.

| do think with respect to the -- the first
of their three argunents for coercion, the sheer size
argunent, that it's very difficult to see how that is
going to work; because if the question is about what you
stand to | ose rather than what you stand to gain, then
it seems to me that it doesn't matter whether the

Medi cai d expansion is substantial or whether it's

nodest, or whether there is any expansion at all. The
States, for exanple -- the Federal Governnent, for
exanpl e, could decide that under -- under the current

system too nuch noney has ended up flowi ng to nursing
care and that noney would be better serving the general
welfare if it were directed at infants and chil dren.
But if the Federal Governnment said we are going to
redirect the spending priorities of the Federal npney
that we are offering to you, the States could say well
Geez, we don't like that; we would |like to keep spending
t he noney the way we were, and we have no choice,
because this has gotten too big for us to exit. And so
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-- and in fact, it seems to me, standi ng here today
bef ore these expansions take place, under their theory,
the provision is --

JUSTI CE SCALIA: The smaller it, is the
bi gger the coercion.

GENERAL VERRI LLI: -- well --

JUSTI CE SCALI A: The smaller what you are
demandi ng of them the bigger the coercion to go al ong.

GENERAL VERRI LLI: The nore they stand to
|l ose. And -- and so -- and then it -- I'msorry,
Justice Breyer.

JUSTICE BREYER: | -- just before you | eave
that, 1'd -- 1'd appreciate it if you would expand a
little bit on the answer to Justice kagan's questi on.
For the reason, when | read the cutoff statute, which as
| said has been there since 1965 unchanged, it does
refer to the Secretary's discretion to keep the funding,
i nsofar as the funding has no relationship to the
failure to conply with the condition.

And as | read that, that gives the Secretary
the authority to cut off all the noney, but the State's
refusal to accept the condition neans they shoul dn't
have. But nothing there says they can go beyond that
and cut off unrelated noney. Now there is a sentence
says maybe they could do that. | thought they had to
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exercise that within reason

GENERAL VERRI LLI: Well --

JUSTI CE BREYER: | don't know when it be
reasonable. So you have |ooked into it, and that's what
| want to know.

GENERAL VERRI LLI: Right.

JUSTICE BREYER: |Is there -- | could find no
i nstance where they went beyond the funds that were
related to the thing that the State refused to do, or
things affected by that. | would like you to tell ne,
when you | ooked into it, that what | thought of in this
I sol ati on chanber here is actually true. O whether
t hey have run around threatening people that we will cut
off totally unrelated funds. \

What is the situation?

GENERAL VERRILLI: | think the situation is
generally as you have described it, but I do want to be
careful in saying |l -- 1 don't think it would be
responsible of me to commt now that the Secretary woul d
exercise the discretion uniformy in one way or another.

CHI EF JUSTI CE ROBERTS: Well, but that's
just saying that when, you know, the anal ogy that has
been used, the gun to your head, "your nobney or your

life," you say well, there is no evidence that anyone
has ever been shot.
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GENERAL VERRI LLI: But --

CHI EF JUSTI CE ROBERTS: Well, it's because
you have to give up your wallet. You don't have a
choi ce.

GENERAL VERRI LLI : But that --

CHI EF JUSTI CE ROBERTS: And you cannot
represent -- you cannot represent that the Secretary has

never said, "and if you don't do it, we are going to

take away all the funds. " They cite the Arizona
exanpl e; | suspect there are others, because that is the
| ever age.

GENERAL VERRI LLI: But it --

CHI EF JUSTI CE ROBERTS: [|'m not saying there
I's anything wwong with it. \

GENERAL VERRI LLI : It's not coercion, M.
Chi ef Justi ce.

CHI EF JUSTI CE ROBERTS: Wait a second. It's

not -- it's not coercion -- well, | guess that's what
the case is. |It's not coercion --

GENERAL VERRI LLI : It's not coercion.

CHI EF JUSTI CE ROBERTS: -- to say |'m going

to take away all your funds, no matter how m nor the

i nfringenent?
GENERAL VERRI LLI: But -- But of course --
JUSTI CE BREYER: But | don't know if that's
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so. And all | asked in ny question was | didn't ask you
to commt the Secretary to anything. | wanted to know
what the facts are.

GENERAL VERRI LLI: I --

JUSTI CE BREYER: | wanted to know what you
found in researching this case. | wanted you to, in
ot her words, to answer the question the Chief Justice
has: Is it a common thing, that that happens, that this
unrel ated threat is made? O isn't it?

GENERAL VERRI LLI: It's -- ny understanding
is that these situations are usually worked out back and
forth between the States and the Federal governnment.

And | think that nost --

JUSTI CE BREYER: And you\are not privy to
what those are.

GENERAL VERRILLI: And |I'm not. But --

JUSTI CE SCALI A:  And who w ns.

GENERAL VERRILLI: Well, I think -- that's
what | think is the problem here, Justice Scalia, is it
seens to ne we are operating under a conception that
isn't right. The reason we have had all these Medicaid
expansi ons and the reason seens to me why we are were
where we are now and why 60 percent of what's being
spent on Medicaid is based on voluntary decisions by the
States to expand beyond what Federal |aw requires,
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because this is a good programand it works. And the
States generally |like what it acconplishes --

JUSTI CE KAGAN: And, Ceneral Verrilli --

JUSTICE ALITO  |Is this discussion
realistic? The objective of the Affordable Care Act is
to provide near universal health care. Now suppose that
all of the 26 States that are parties to this case were
to say, well, we're not going to -- we're not going to
abi de by the new conditions. Then there would be a huge
portion -- a big portion of the population that would
not have healthcare, and it's a realistic possibility
the Secretary is going to say, well, okay, fine, you
know. We are going to cut off your new funds but we are
not going to cut off your old funds énd just let that
condition sit there.

GENERAL VERRILLI: Well, just as | can't
make a comm tnent that the authority wouldn't be
exercised, I"'mnot going to make a comm tnent that it
woul d be exercised. But | do think that that -- to try
and nove away fromthe first of their argunent, the
sheer size argunent, to the second one, which is that
It's coercive by virtue of its relationship to the
Affordable Care Act. | really think that that's a
m sconception and I would like to be able to take a
m nute and wal k t hrough and explain why that is.
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JUSTI CE KAGAN: General Verrilli, before you
do that, I"'msorry, but in response to the Chief
Justice's question -- | mean the noney or your life has

consequence because we are worried that that person is
actually going to shoot. So I think that this question
about are we -- what do we think the Secretary is going
to do is an inportant one.

And as | understand it, | nmean when the
Secretary withdraws funds, what the Secretary is doing
is withdrawi ng funds from poor people's health care.
And that the Secretary is reluctant and | oathe to take
noney away from poor people's health care. And that
that's why these things are always worked out. |It's
that the Secretary really doesn't maﬁt to use this
power. And so the Secretary sits down with the State
and figures out a way for the Secretary not to use the
power .

GENERAL VERRI LLI: That's correct, Justice
Kagan. That is no --

CHI EF JUSTI CE ROBERTS: No, what the --

GENERAL VERRILLI: |I'msorry --

CHI EF JUSTI CE ROBERTS: Go ahead.

GENERAL VERRI LLI: That's another way of
trying to say what | was trying to say to Justice Scalia
earlier is that the States and the Federal governnent
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share a common objective here, which is to get health
care to the needy. And in the vast mpjority of
i nstances they work together to nmake that happen.

CHI EF JUSTI CE ROBERTS: Well, but the
gquestion is not obviously the States are interested in
t he same objective and they have a di sagreenent or they
have budget realities that they have to deal with. And
States say, well, we are going to cut by 10 percent what
we reinburse this for or that for and the Federal
governnment says well, you can't.

And no one is suggesting that people want to
cut health care but they have different views about how
to inplenment policy in this area. And the concern is
that the Secretary has the total and\conplete say
because the Secretary has the authority under this
provision to say you | ose everything. No one's
suggested in the normal course that wll happen, but so
| ong as the Federal governnment has that power, it seens
to be a significant intrusion on the sovereign interests
of the State.

Now I"mnot -- it may be sonething they gave
up many decades ago when they decided to |ive off of
Federal funds. But | don't think you can deny that it's
a significant authority that we are giving the Federal
governnment to say that you can take away everything if
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the States don't buy into the next program

GENERAL VERRI LLI: Well, but what | would
say about that M. Chief Justice, is that we recognize
t hat these decisions aren't going to be easy decisions
in some circunstances. As a practical matter there may
be circunmstances in which they are very difficult
decisions. But that's different from saying that they
are coercive and that's different fromsaying that it's
an unconstitutional --

JUSTI CE BREYER: Why is it different? Wy
is it different? | mean, | thought it m ght be very
unlikely that the State would ever say that the
governnment -- the Federal governnent would say here's a
condition that you have to have a ceftain ki nd of
eyegl asses for people who don't see. And by the way if
you don't do that we'll take away $42 billion of
fundi ng, okay?

| thought such a thing would not happen.

And | thought that if it tried to happen that it's
governed by the APA and the person with eyegl asses would
say it's arbitrary, capricious, abusive discretion. And
that's so, even though the statute says it's in the

di scretion of the Secretary but M. -- your coll eague
and brother says no, |I'm wong about the | aw there and
noreover they would do it. That's what |'m hearing now,
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that they would do it and they do do it, and -- and,
etc. So | would like a little clarification.

GENERAL VERRILLI: In of the situation
descri bed in your hypothetical, Justice Breyer, the
Secretary of health and human servi ces woul d never do
it. But with respect.

JUSTI CE SCALI A: Could never do it or would
a prediction, okay.

GENERAL VERRI LLI: Well, | think it would
have to satisfy the adm nistrative procedure, that's a
real constraint. When | don't what | don't feel able to
do here is to say with respect to this Medicaid
expansi on.

JUSTI CE SCALI A:  Are you\mﬂlling to
acknow edge that the Adm nistrative Procedure Act is a
limtation on the secretary's ability to cut off all the
funds; she can't do it if it -- if that would be
unreasonable? Are you willing to accept that?
wouldn't if | were you

GENERAL VERRI LLI: So what I'mtrying to do
here is to -- is to suggest that the secretary does have

di scretion under the statute, and that that -- and that

JUSTI CE SCALI A: I ndeed, part of the
discretion is to cut off all of the funds. That's what
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t he statute says.

GENERAL VERRILLI: -- and it is possible,
and "'mnot willing to give that away. But that doesn't
make this --

JUSTI CE KAGAN: But, General Verrilli, you
are not willing to give away whet her the APA woul d bar

that; but, the APA surely has to apply to a
di scretionary act of the secretary.

GENERAL VERRI LLI: | agree with that,
Justi ce Kagan, but --

JUSTI CE BREYER: \What's maki ng you

reluctant?

GENERAL VERRILLI: [I'mnot trying to be --
l'"mnot trying to be reluctant. | understand how this
works. I'mtrying to be careful about the authority of

t he Secretary of Health and Human Services and how it

will apply in the future.
JUSTI CE SCALIA: | wouldn't worry a lot if I
were you. | don't know of any case that, where the

secretary's discretion explicitly includes a certain
act, we have held that, neverthel ess, that act cannot be
performed unless we think it reasonable. | don't know
any case |like that.

Yes, when there is just a general grant of
di scretion, it has to be exercised reasonably. But
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maybe Justice Breyer knows such a case.

JUSTI CE BREYER: Yes, | do.

JUSTICE SCALIA: Gwve it to ne.

GENERAL VERRI LLI: If I could go back to the
sheer size idea, there is, | think, another couple of
points that are inportant in thinking about whether
that's a principle courts could ever apply.

Once you get into that business, in addition
to the problem | identified earlier, that it basically
means that Congress is frozen in place, based on the
size of the program you have got this additional issue

of having to make a judgnment about in what circunstances

will -- will the loss of the federal funding be so

significant that you would count it és -- coercive.
JUSTI CE KENNEDY: | suppose one test could

be -- | just don't see that it would be very workable --

IS whether or not it's so big that accountability is
|l ost, that it is not clear to the citizens that the
State or the Federal Governnent is adm nistering the
program even though it's a state adm ni strator.
GENERAL VERRI LLI: Well, but | think --
JUSTI CE KENNEDY: | think that's unworkabl e.
GENERAL VERRILLI: -- this is going to cone
froma withdrawal situation. Their argunment's about
it's what you stand to | ose and with respect to
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wi t hdr awal .

| mean, so, does it depend on -- is it an
absolute or a relative nunber with respect to how nmuch
of the state budget? 1Is it a situation where you have
to make a cal cul ati on about how hard would it be for
that state to nake up in state tax revenues the federal
revenue they would | ose? Does that depend on whet her
it's a high tax state or a low tax state. It just seens
to me -- and then, what is the political climate in that
state? It seens to nme like --

JUSTI CE KENNEDY: I n your view, does
federalismrequire that there be a relatively clear |ine
of accountability for political acts?

GENERAL VERRI LLI: Yes, 6f course, it does,
Justice Kennedy. But, here --

JUSTI CE KENNEDY: Is that subsumed in the
coercion test, or is that an independent?

GENERAL VERRI LLI: You know, here, the
coercion test, as it's been discussed, | think, for
exanple, in Justice O Connor's dissent in Dole and in
some of the other literature, does address federalism
concerns in the sense of the Federal Governnment using
federal funding in one area to try to get states to act
In an area where the Federal Governnment nmay not have
Article | authority.
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JUSTI CE KENNEDY: Yes.

GENERAL VERRI LLI : But, as Your Honor
suggested earlier, this is a situation in which, while
it is certainly true that the Federal Governnent
couldn't require the states, as the Chief Justice
i ndicated, to carry out this program the federal
governnment coul d, as Your Honor suggested, expand
Medi care and do it itself.

JUSTI CE KENNEDY: But do you think that
there still is inherent and inplicit in the idea of
federalism necessary for the idea of federalism that
there be a clear line of accountability so the citizen
knows that it's the Federal or the State governnment who
shoul d be held responsible for a proéran?

GENERAL VERRI LLI: Certainly, but |
think the problemhere is --

JUSTI CE KENNEDY: And does coercion relate
to that, or is that a separate --

GENERAL VERRI LLI: Yes, but | think --

JUSTI CE KENNEDY: -- is that a separate
doctri ne?

GENERAL VERRILLI: Well, | think it relates
to it in the opposite way that ny friends on the other
side would like it to, in that | think their argunment is
that it would subject us to such a high degree of
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political accountability at the state level to wthdraw

ourselves fromthe program that it's an unpal atable
choice for us, and that's where the coercive effect
cones from And that's why | think --

JUSTI CE KENNEDY: Well, but | think the
answer would be that the state wants to preserve its
integrity, its identity, its responsibility in the
federal system

GENERAL VERRI LLI: And it may -- and, of
course, it may do so, and it can make --

JUSTI CE SCALIA: My it do so?

Doesn't the question cone down to this --
maybe you can answer this yes. But -- but isn't the
question sinply: 1Is it conceivable {o you, as it was
evidently not to Congress, that any State would turn

down this offer, that they can't refuse? Is it

concei vable to you that any State would have said no to
this program? Congress didn't think that, because sone

of its other provisions are based on the assunption that

every single State will be in this thing.
Now, do you -- can you conceive of a State
saying no? And -- and if you can't, that sounds I|ike

coercion to me.
GENERAL VERRILLI: | think -- | think
Congress predicted that States would stay in this
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program but the -- prediction is not coercion. And the
reason Congress predicted it, | think, Justice Scalia,
i s because the Federal governnent is paying 90-plus
percent of the costs. It increases State costs --

JUSTI CE SCALI A: So what do you predict? |If
you predict the same, that 100 percent of the States
wi Il accept it, that sounds |ike coercion

GENERAL VERRI LLI: Prediction is not
coercion. | disagree, Justice Scalia. That's just an
assumption, and if it proves to be wong, then Congress
has tine to recalibrate. And beyond that, | do think if
-- | just want to go back to the other part of Your
Honor's point -- that with respect to the relationship
bet ween Medi caid and the Act, and pafticularly t he
m ni mum coverage provision, my -- ny friend M. Clenent
has suggested that you can infer coercion because with
respect to the population to which the provision
applies, if there's no Medicaid, there's no other way
for themto satisfy the requirenent.

| want to work through that for a mnute if
| may, because it's just incorrect.

First of all, with respect to anybody at
100 percent of the poverty |line or above, there is an
alternative in the statute. |It's the exchanges with tax
credits and with subsidies to insurance conpanies. So
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with respect to that, the part of the popul ation at
100 percent of poverty to 133 percent of poverty, the --
the statute actually has an alternative for them

For peopl e below 100 percent of poverty, it
-- it is true that there is no insurance alternative.
But by the same token, there is no penalty that is going
to be inposed on anybody in that group.

To begin with, right now, the -- the | evel
of 100 percent of poverty is $10,800. The -- the
requirement for filing a Federal inconme tax return is
$9, 500. So anybody bel ow $9, 500, no penalty, because
they don't have to file an incone tax return. The
sliver of people between $9,500 and $10, 800, the
question there is are they going to Be able to find
health insurance that will cost themless than 8 percent
of their incone.

JUSTICE ALITG Well, I'"'mnot -- in selling
this argunent -- take the poorest of the poor. |If there
I's no Medicaid program then they're not going to get
health care. Isn't that right?

GENERAL VERRI LLI: Yes, that's true. But
this --

JUSTI CE ALITO. So Congress obviously
assunmed -- it thought it was inconceivable that any
State would reject this offer, because the objective of
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the Affordable Care Act is to provide near-universa
care. And Medicaid is the way to provide care for at

| east the poorest of the poor. So it -- it just didn't
occur to themthat this was a possibility. And when --
when that's the case, how can that not be coercion?
Unless it's just a gift. Unless it's just purely a
gift.

Then it conmes back to the question of
whet her you think it makes a difference that the
noney -- a |ot of the noney to pay for this -- is going
to cone out of the sane taxpayers that the States have
to tax to get their noney.

GENERAL VERRILLI: This is -- thisis a --
this is -- these are Federal dollars\that Congress has
offered to the States and said, we're going to make this
offer to you, but here's how these dollars need to be
spent. This is the essence of Congress's Article |
authority under the General Welfare Clause and the
Appropriations Clause. This is not sone renote
contingency, or an effort to |leverage in that regard.
This is how Congress is going to have the Federa
governnment's noney be used if States choose to accept
it.

Yes, it was reasonable for Congress to
predict in this circunmstance that the States were going
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to -- to take this noney, because -- because it is an
extrenmely generous offer of funds: 90-plus percent of
the funding. States can -- can expand their Medicaid
coverage to nore than 20 percent of their popul ation for
an increase of only 1 percent --

CHI EF JUSTI CE ROBERTS: |If it's such a good
deal --

GENERAL VERRI LLI: -- of their funding.

CHI EF JUSTI CE ROBERTS: -- why do you care?
If it's such a good deal, why do you need the club?

GENERAL VERRI LLI: Well, the -- the --

CHI EF JUSTI CE ROBERTS: [It's a good deal,
take it. W're not going to -- if you don't take it,
you' re just hurting yourself. Vb're\not going to --

GENERAL VERRI LLI: That's a judgnent for
Congress to nake about how the Federal -- how Federal
funds are going to be used if States choose to accept
them and Congress has made that judgnent. That's
Congress's judgnent to nake, and it's -- it doesn't nean
that it's coercive.

CHI EF JUSTI CE ROBERTS: You have anot her
15 m nutes.

GENERAL VERRI LLI: Lucky ne.

(Laughter.)

JUSTI CE KENNEDY: But the -- but the point
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is -- but the -- the point is, there's -- there's no
real --
JUSTI CE SOTOVAYOR: Can we go back --
JUSTI CE KENNEDY: There's no real -- there's
no realistic choice. There's no real choice. And
Congress does not in effect allow for an out -- opt out.
We just know that.
And it's --

GENERAL VERRILLI: No, | guess | --

JUSTI CE KENNEDY: -- it's substantial.
GENERAL VERRILLI: | would go back, Justice
Kennedy - -

JUSTI CE KENNEDY: | recogni ze the problem
with that test. \

GENERAL VERRILLI: | would go back to the
fact that 60 percent of the Medicaid spending is now
optional. It's -- it's a result of choices that States
have nade that -- it's expanded the --

JUSTI CE KENNEDY: Even though they're now
frozen in, per our earlier discussions, to a |arge
extent.

GENERAL VERRI LLI: Well, no -- to a nore --
much nore nodest extent was ny point, Justice Kennedy.
For exanpl e, optional services where a huge amount of
noney is spent -- nore than $100 billion annually -- the
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| ar gest conponent of that is nursing hone services.

That remains optional. It's -- right now, once the
m ni mum -- once the mai ntenance provision remains in
pl ace, States have the flexibility to that -- reduce

t hose nunbers.

St ates have considerable flexibility now and
going forward with respect to the way that noney is
spent. And | do think in terns of eval uating whether
t hi s expansi on should be considered coercive has got to
be eval uated agai nst the backdrop of the fact that the
States are generally taking -- are generally taking
advant age of the opportunities of this statute to
greatly expand the anmount of noney that the Federal
gover nnment spends and the anount of ﬁnney t hat they
spend to try to make the -- the lives of their citizens
better. | think --

JUSTI CE KENNEDY: OfF course, they have to do
so by hiring a very substantial nunber of nore
enpl oyees. There will be State enployees. There'll be
substantial State adm nistrative expenses that are not
rei mbur sed.

GENERAL VERRI LLI: Well, but -- | would take
i ssue with that, Justice Kennedy. Part of the
Affordable Care Act is that it -- it provides for new
streamined eligibility processes to get people into the
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systemat a -- at a nuch faster and cheaper rate. There
are going to be costs to set that up. But under the
statute, the Federal governnment is going to pay
90 percent of those costs, the short-term set-up costs.
And then all of the projections that we have seen
suggest that the medium to |long-term costs once these
changes are in place are going to be dramatically | ower

CHI EF JUSTI CE ROBERTS: Well, what --

GENERAL VERRI LLI: -- on the adm nistrative
si de.

CHI EF JUSTI CE ROBERTS: Oobviously, the
Federal government isn't bound to that. And what if,
after the 90 percent, they say MB||,\nOMI-- from now on,
we're going to pay 70 percent? What happens then?
Where does that extra nmoney cone fronf

GENERAL VERRI LLI: Well, | think -- then the
States would have a choice at that -- at that point
whet her they were going to stay in the program or not.
But that isn't what we have here, and --

CHI EF JUSTI CE ROBERTS: There's no -- they
can just bail out -- whenever the governnent reduces the

amount of the percentage that it's going to pay, the

States can say, that's -- that's --
GENERAL VERRI LLI: Well, I'"mnot saying it
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woul d be an easy choice, M. Chief Justice.

JUSTI CE SCALI A: They'd have to bail out of
Medi cai d, you're tal king about. Not just there.

GENERAL VERRI LLI: Right. That would be --

JUSTI CE SCALI A: The option.

GENERAL VERRILLI: Right. That that woul d
be the option. They can |eave Medicaid if they decide
that that isn't working for them |I'mnot saying this
I's an easy choice. [|I'malso not saying it would happen,
because the Secretary does have this discretion --

CHI EF JUSTI CE ROBERTS: Well, the Secretary
has the discretion. W' re talking about sonething el se.
We're tal king about fiscal realities, and whether or not
t he Federal governnent is going to séy we need to | ower
our contribution to Medicaid and leave it up to the
St at es because we want the people to be nmad at the
St ates when they have to have all these budget cuts to
keep it up, and not at the Federal governnment.

GENERAL VERRI LLI: That would be true, M.
Chi ef Justice, whether this Medicaid expansion occurred
or not.

CH EF JUSTI CE ROBERTS: I know, but you've
been enphasi zing that the Federal governnment is going to
pay 90 percent of this, 90 percent of this, and it's --
it's not sonething they can take to the bank, because
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t he next day or the next fiscal year, they can decide
we're going to pay a lot less. And you, States, are
still on the hook, because you -- you don't -- you say
It's not an easy choice. W can say -- ask whether it's
coercion. You're not going to be able to bail out of
Medi cai d. You just have to pay nore because we're going
to pay |ess.

GENERAL VERRI LLI: Well, like |I said, | --
agree that it would be a difficult choice in sone
circunstances. But that is not to say it's coercion as
a legal matter or even as a practical matter. And |
think it woul d depend on what the circunstances were on
how -- and | think trying to think about how a court
woul d ever answer the question of mhéther it was

coercive, it was too difficult as a practical matter for

States --
JUSTI CE SOTOVAYOR: Ceneral, I'mtrying
to --
GENERAL VERRI LLI: -- to w thdraw
JUSTI CE SOTOVAYOR: -- go back to that.

Because Justice Kennedy asked you whether there is -- |
think he said it's -- it's coercion if no one can be
politically accountable. |1'mnot sure how that could be
practically politically accountable, because al nost
every gift -- if the terns are attractive, it would be
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an unattractive political alternative to turn it down.

Dole itself was one of those cases. | think
every State raised the drinking age to 21; correct?

GENERAL VERRI LLI: Yes, Justice Sotomayor,
and this argunment was raised in Dole, and the Court
rejected it as a --

JUSTI CE SOTOVAYOR: | guess ny point is that
political accountability has two components: \What can |
do if I |like something, and what can | do if I don't
| i ke something. And if people really |like sonething
| i ke Medicaid, they were not going to |let you drop it,
correct.

GENERAL VERRI LLI: Well, the citizens of the
State, but that's the citizen of the\State acting --

JUSTI CE SOTOVAYOR: Exactly. That's the
whol e point that's their choice, right?

GENERAL VERRILLI: -- in the capacity of the
citizens of the State. And | think that's why | get --
try to get back to the point, that's why | think this is
wrong to think about this as coercion, because this is a
programthat works effectively for the citizens of the
State, and States' governnents -- and States governnments
think that and that's why it has expanded the way it has
expanded, because it's providing an essential service
for mllions of needy citizens in these States. It's
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provi di ng access to health care that they woul d not
ot herw se have.

CHI EF JUSTI CE ROBERTS: You nentioned the --
the Dol e case. Now, what was the -- the threat in that
case, raise your drinking age to 21 -- 21 or what?

GENERAL VERRILLI: O lose a percentage of
your hi ghway funds.

CHI EF JUSTI CE ROBERTS: Do you renenber the
per cent age?

GENERAL VERRI LLI: Seven percent, yes.

CH EF JUSTI CE ROBERTS: Yes. |It's a pretty
smal | amount. That is really apples and oranges when
you are tal king about |lose all of your Medicaid funds or
|l ose -- | thought it was 5, but 7 --\7 percent of your

hi ghway funds.

GENERAL VERRILLI: It's -- 1 think |I agree
Wi th Your Honor, that it's -- that it's different, but |
don't think that that makes coercion as -- as a | egal
matter. As | said, | think that this is a situation in
which the -- if the States -- is it -- I'msaying it

won't be an easy choice, but the States made the choi ce,
t hey have made the choice. And --

JUSTI CE SOTOVAYOR: They nade a choice with
the stimulus bill, didn't they? Some governors rejected
the stinmulus bill --

76

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

GENERAL VERRI LLI: That is -- that's
correct, Justice Sotommyor.

JUSTI CE SOTOVAYOR: -- and some of -- sone
of their congressional or |egislative processes
overturned that --

GENERAL VERRI LLI: That's right.

JUSTI CE SOTOVAYOR: -- and others supported
it. The percentages were smaller, but it's always the
preference of the voters as to what they want, isn't it?

GENERAL VERRI LLI: That is correct.

CHI EF JUSTI CE ROBERTS: What was the threat
in the stimulus bill, what would the State | ose?

GENERAL VERRI LLI: That answer | don't know,
M. Chief Justice. \

CHI EF JUSTI CE ROBERTS: Wbuld anything be
taken away or would it just |lose the opportunity to get
the noney?

GENERAL VERRILLI: | don't know the answer
to that. | don't know the answer to that.

But if | may just say in conclusion that --
| would like to take half a step back here, that this
provi sion, the Medicaid expansion that we are talking
about this afternoon, and the provisions we have tal ked
about yesterday, we have been tal king about themin
terms of their effect as neasures that solve probl ens,
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problens in the econoni c marketplace, that have resulted
in mllions of people not having health care because
they can't afford insurance.

There is an inportant connection, a profound
connecti on between that problemand liberty. And I do
think it's inportant that we not |ose sight of that.

That in this population of Medicaid eligible people who
will receive health care that they cannot now afford
under this Medicaid expansion, there will be mllions of
people with chronic conditions |ike diabetes and heart

di sease, and as a result of the health care that they
will get, they will be unshackled fromthe disabilities
that those di seases put on them and have the opportunity
to enjoy the blessings of liberty. \

And the same thing will be true for -- for a
husband whose wife is diagnosed with breast cancer and
who won't face the prospect of being forced into
bankruptcy to try to get care for his wife and face the
ri sk of having to raise his children alone and | can
mul tiply exanple after exanple after exanple.

In a very fundanental way this Medicaid
expansi on, as well as the provisions we di scussed
yest erday, secure of the blessings of liberty. And I
think that that is inmportant as the Court's considering
these issues that that be kept in mnd. The -- the
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Congress struggled with the issue of how to deal with
this profound problemof 40 mllion people wthout
health care for many years, and it made a judgnment, and
Its judgnment is one that is, | think, in conformty with
| ots of experts thought, was the best conplex of options
to handl e this problem

Maybe they were right, maybe they weren't,
but this is something about which the people of the
United States can deliberate and they can vote, and if
they think it needs to be changed, they can change it.
And | woul d suggest to the Court with profound respect
for the Court's obligation to ensure that the Federa
Governnent remai ns a governnment of enunerated powers,
that this is not a case in any of ité aspects that calls
that into question. That this was a judgnment of policy,
t hat denocratically accountabl e branches of this
governnment made by their best lights, and | woul d
encourage this Court to respect that judgnent and ask
that the Affordable Care Act, in its entirety, be
uphel d. Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, General.

M. Clenent, you have 5 m nutes.

REBUTTAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE PETI TI ONERS
MR. CLEMENT: Thank you, M. Chief Justice
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and may it please the Court:

Just a few points in rebuttal. First of al
we tal ked a | ot about the sort of hallmark of coercion,
your noney or your life, with sonebody with a gun.

woul d respectfully suggest that it is equally coercive

or certainly not uncoercive if | say your noney or your
life, and by the way, | have discretion as to whether or
not I will shoot the gun. | don't think that elin nates

t he coercion.

| also don't think this is a discretion that
t he Secretary would ever be able to exercise. And the
reason i s, we disagree on the details, but the Solicitor
General and | agree that over the years Congress has had
di fferent approaches to expandi ng Nbdicare. Sonet i nes,
as in 1972, it mkes the expansion voluntary; that's
al so by the way that happened with the stinmulus funds,
whi ch were voluntary funds. You didn't |ose all your
Medi cai d funds, which is why 17 States could say no.

Sonetines they take the voluntary approach.
Sonmetimes, as in 1984, they take the mandatory approach.
If the Secretary exercised the discretion to say you
know what, it really isn't reasonable for you to have to
give up your funding for the visually inpaired and the
di sabled just to cover these newly eligible people, so
we will make it voluntary; we'll nake that
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di scretionary -- that would essentially be creating --
converting a 1984 anendnment approach to a 1972 anmendnent
approach, and I just don't think that is the kind of
di scretion that the Secretary has, with all due respect.
Now novi ng on to the next point,
Justice Alito, your hypothetical | think aptly captures
the effect on this, based on the fact that these tax
doll ars are being taken fromthe State's tax base, and
iIt's not like Steward Machi ne, where the Federal
Gover nnent woul d say, and oh, by the way, if you don't
take the option we are giving you, we are going to have
a Federal substitute that will go in and we will take
care of the unenployed in your States.
Here if you don't take tﬁis offer we are
giving you, your tax dollars will fund the other 49
States and you will get nothing. But of course, this
situation is nmuch nore coercive even than your
hypot hetical, because it is tied directly to the
mandate. It's also tied to the -- to participation in
the preexisting program So it is as if there was yet
anot her program for post-secondary education; they gave
them exactly your option -- option -- and then they also
said, oh, and by the way; you not only -- not get these
funds, but you | ose the post-secondary fund as well.
It's really hard to understand tying the
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preexisting participation in the program as anything

ot her than coercive. The Solicitor General makes a | ot
of the fact that there are optional benefits under this
program Well, guess what? After the Medicaid
expansion there will be a lot |ess opportunity for the
States to exercise those options, because one of the

t hi ngs that the expansion does -- precisely because the
expansion is designed to convert Medicaid into a program
that satisfies the requirenment of the m ni num essenti al
cover of the individual mandate, things that used to be
voluntary will no | onger be voluntary. The perfect
exanple is prescription coverage. |It's a big part of
the benefits that sone States but not all provide
voluntarily now. It wll no | onger Be voluntary after

t he expansi on, because the Federal Governnment has deened
t hat prescription drugs to be part of the ni ninmal
essential health coverage that everybody in this country
must have after the manned date. So that option that
the State has is being renoved by the expansion itself.

The Chief Justice made the point --

JUSTICE GINSBURG:. M. Clenent, may | ask
one question about the bottomline in this case? It
sounds to nme |ike everything you said would be to the
effect of, if Congress continued to do things on a
voluntary basis, so we are getting these new eligibles,
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and say States, you can have it or not, you can preserve
the programas it existed before, you can opt into this.

But you are not asking the Court as relief
to say, well, that's howwe -- we -- that's how we cure
the constitutional infirmty; we say this has to be on a
voluntary basis. Instead, you are arguing that this
whol e Medicaid addition, that the whol e expansion has to
be nullified; and noreover, the entire health care act.
| nstead of having the easy repair, you say that if we
accept your position, everything falls.

MR. CLEMENT: Well, Justice G nsburg, if we
can start with the comon ground that there is a need
for repair because there is a coercion doctrine and this
statute is coercion, then we are int6 t he question of
remedy. And we do think, we do take the position that
you describe in the remedy, but we would be certainly
happy if we got sonething here, and we got a recognition
that the coercion doctrine exists; this is coercive; and
we get the remedy that you suggest in the alternative.

Let me just finish by saying | certainly
appreci ate what the Solicitor General says, that when
you support a policy, you think that the policy spreads
t he bl essings of liberty. But | would respectfully
suggest that it's a very funny conception of |iberty
that forces sonebody to purchase an insurance policy

83

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

whet her they want it or not. And it's a very strange
conception of federalismthat says that we can sinply
give the States an offer that they can't refuse, and
t hrough the spending power which is prem sed on the
noti on that Congress can do nore because it's voluntary,
we can force the States to do whatever we tell themto.
That is a direct threat to our federalism

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, M.
Clement. And thank you, Ceneral Verrilli, M. Kneedler,
M. Carvin, M. Katsas, and in particular, of course,
M. Long and M. Farr.

The case is submtted.

(Wher eupon, at 2:24 p.ﬂl; the case in the

above-entitled matter was submtted.)
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