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ONTARID it File Number
Superior Court of Justice ' l ? %[’J?" 3'» _5

146 Davenport Road
Terents, ON MSR 1J2

Fel: 416-862-6226
Fax: 416-862-9001

martha@meccarihyco.ca
Respondent(s) ) ‘
Full legal name &emss!a:m—-shel&mm municipaity, Lawyarsmmaoddress—sm&mbar municipally, postal oote,
posis! code, lelephomg & fax rumbers and e-mail address (Fany), . - | tefephone & fax numbers and e-mail addrss [ any),
Attorney General of Canadn Attorney General of Canada
' " Suite 3400 Excharge Tower

. |Box 36, First Canadian Place
Turonto, Ontario

M5X 1K6

irax: 416-973-3004

;lAnd'

The Attorney General of Ontario
Constitutional Law Branch

* Floor, 720 Bay Sireet

oronte, Ontario
MSG 2K1

Attorney Genersl of Ontario

{Neme of Courl) Form BA: Application
lat 393 University Ave, 10th Fioor, Toroate, ONMSG 1E6 AMENGED  (Divorce)-
{Court office address) Simple {divorce only)
Jolint
A Rm:antts’; . SO
mefnme&addrussfwm st:wl&nwnber nwrmpam. Lawym’snm &adﬂw—sm&mmﬂwﬁy poa!alwde
posial code, lefephone & fax mimmbers and e-mail address (I any). telephone & fax numbers and g-mai address {if any). .
: Martha McCarthy
Martha McCarthy & Company

ax: 416-326-4015

D iN THIS CASE THE APPLICANT 1S CLAIMING DIVORCE ONLY.
TO THE RESPONDENT{S}: A COURT CASE FOR DIVORCE HAS BEEN STARTED AGAINST YOU IN THIS
COURT. THE DETAILS ARE SET OUT ON THE ATTACHED PAGES.

THIS CASE IS ON THE STANDARD TRACK OF THE CASE MANAGEMENT SYSTEM No court date has been set for
this case but, if you have been served with a nofice of motion, If has a court date and you or your Jawyer shoulg come o court for the
motion. . A case ﬂmagemenl judga wit not be assigned until one of the parties asks the derk of the court W0 schedule & case
confarence or until 8 motion is scheduled, whichever comes first,

If, AFTER 365 DAYS, THE CASE HAS NOT BEEN SCHEDULED FOR TRIAL, the clerk of the court will send cut 3 warhing
that the case will be dismissed within 50 days unless the parties file proof thal lhe case has been seltied or one of the parlies asks for

g case or a settlement conference.
IF YOU WANT TO DPPOSE ANY CLAIM N THIS CASE, you or your lawyer must prupara an Answer (Form 10 — a blank

copy should be altached), serve & copy on the applicant and.fle a copy in the court office with an Affidavit of Senvive (Form 6B).
YOU HAVE ONLY 30 DAYS AFTER THIS APPLICATION IS SERVED ON YOU (60 DAYS IF THIS APPLICATION IS

SERVED ON YOU QUTSIDE CANADA OR THE UNITED STATES) TO SERVE AND FILE AN ANSWER. IF YOU DO

FLR 8A (June 15, 2007} . ] . o DHVORCEmote com



Form BA: Application (Divorce) (page 2) Court Fite Number __ R

AGAINST YOU,

IF YOU WANT TO MAKE A CLAIM OF YOUR OWN, you or your lewyer must fili ol the claim portion in the Answer, serve @
copy on the epplicant(s) and file a copy in the court office with an Afidavit of Service.

if you waini fo make a claim for supperl but do nol want 1o make a claim for property or exclusive possession of the matrimonial
home and its contents, you MUST fill oul a Financial Statement (Form 13), serve a copy on the epphicant(s) and file a copy in the

court office.
Haowever, if your only ciaim for suppotl Is for chikd suppod in the table amoaint speciist under 1he Chitd Support Guidelines, you

do not need to fill ok, serve or file 8 Financial Statement. ~

- If you wanl to make a claim for properly of exdlusive possassion of the matrimontal home and its conlents, whether of not i
" includes a claim for supporl, you MUST fif out a Finsncial °lalemen( (Fo;m 13.1, not Form 13), serve a copy on lhe applicant(s).

and file a copy in the court office.

YOU SHOULD GET LEGAL ADVICE ABOUT THIS CASE RIGHT AWAY if you cannot afford a-lawyer, ym.l may be abile to

get help from your local Legal Al office. {See your felephone direciory under LEGAL AlD.)

[x] THIS CASE IS A JOINT APPLICATION FOR DWORCE. THE DETAILS ARE SET OUT ON THE ATTACHED |

"PAGES. The appticalion and affidavits in supped of the appllcabon will be presented 10 a judge when the metarials have been
chacked for compigteness.

If you are requesling enything other than =z smple d*varce suCh as suppon oF propery OF exciusive possession of the
matrimonial home and its conlents, then refer to page 1 for instructions regarding the Finantial Statement you should file.

APR 05 201 N // /,&Q,{cég“

Date of issue ) Clerk of the court

Michelie Taddeo




Form 8A: Application (Divorce) {page 3} . Court File Number

FAMILY HISTORY

sindae: (d,m, ) [N

APPLICANT: Age- 9

sumarme at i (R .

Sunmme,umbeioremamage nfa .
Divorced before? E No D Yes {Pisceanddafeofpmwousdworca)

JOINT APPLICANT:
Age: 32 Birthdate: (d, m, y_

Resident in (municipaiiy & province) London, England
since {date)

Sumarme at bt _

Sumame just befere mamiage: wfa S
Divorced befog? E No D Yes (Place and date of previous divorce}

. RELATIONSHIP DATES
|ZI Married on (date)  December 30, 2005

EI- Separated on fgate) March I, 2009 - [:] Naver lived together

[] sterted iving togetner on (cate)

THE CHILD{REN)
Usf?ﬂchmn'  nvodved in this case, evan if no cldim is made for these chiidren.
T T T T T T Bithday " Residentin | Now Living with |
Full jegal name Age i {name of person and
(d m y i (municipality £ provines) relationship wcma}_
" infa R _*__”_3*-_, ________
A R A S S
R SR P '!F ______ -
e e e b e o — i — - — e
i e 4 (e — —
L ! N

ENO DYes

PREVIOUS CASES OR AGREEMENTS

Have the parties or the children been in a court case before?

Have the parties made a written agreement dealing with any matter involved in this pase?

[x] no

D Yes (Give date of agreement. indicate which of its Rems are in disptte.)
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Court Fila Nurmber

CLAIMS

USE THIS FRAME ONLY IF THIS CASE IS A JOINT APPLICATION FOR DIVORCE.

Claims under the Divorce Act
o E a divorce

0+ [} spousal suppon

amount

than tabie amount
04 D custody of child{ren)
05 [ | access tochiid(ren)

02 D suppart forchﬁd(ren} table

- 03 D support for child(ren) . othet

10 ]
n[J.
2]
13 ]

14|
15[ ]
16 [ ]

1w {
18]

WE JOINTLY ASK THE COURT FOR THE FOLLOWING:
Claims under the Family Law Act
or Chitdren’s Law Referm Act

spousal support

support for chitd{ren) — mbie
amount

support for dﬂid(ren} - other
than table amotint

custody of child{ren)

access to child{ren)

restrainingfnon-hérassmem
order

indexing épousal support
declaration of parentage
guardianship over child's
nroperty -

Claims refating to property

20 [}
2t [}

equalization of nat

farnily properties

extlusive possession of
matrimonkat home

exclusive possession of
contents of matrimontal home
freezing assels

salo of family p'ropérty

Gther Clalms

» [

31 { ]

2]
so ]

costs
annuiment of marriage

prejudgmanl' interest
other rSpac:fy }

' YUSE THIS FRAME ONLY IF THE APPLICANT'S ONLY .CL.AIM INTHIS CASE IS FOR DIVORCE.

1 ASK THE COURT FOR:
{Check i appiicaiie.)
00 a divorce

30 [} ocosts

IMPORTANT FACTS SUPPORTING THE CLAIM FOR DIVORCE

D Separation: The spouses have tived separate and apart sie (dete)  Murch 1, 2009 ang
[:g have not lived topether again since that date in an unsuecessiul atempt to reconcita.

D have lived together again during the fauouﬁng periad{s} In an unsuccessiut attermpt to reconcile:

(Gwe daies.

D Aduitery: [Namea of spouse)}

has commitied adWliery. (Ghive details, I is notnemsmyronamanywhe:psmm mmdm:!ymdom the other
peraon, then you must seive 1his application on the olherperson)

D Cruelly: (Name of spouse)

has freated fname of spousa}

with physical or mentai crulty of such a kind a8 10 make continued cohabltation intolerable. (Give dersits,)
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Form 8A: Application (Divorce) (page 5) Court File Number _

USE THIS FRAME ONLY IF THIS CASE IS A JOINT APPLICATION FOR DIVORCE.

The details of the other arder(s} that wa jointly ask the court fo make are as follows: (Inckate any amounty of supgart and the
names of the children for whom suppon, custody or accoss is (o bg ordered.j

). An order For divorce. parsuant 1o the parens palrine jurisdiction inherent to the Ontario Superior Court

of Justice and the Divorce Aet, 1985, ¢, 3;

In the alternative (o 1, a declaration that the one year residency requirement o obtain a divoree in
Cunada. pursvant to the definition of “divorce proceeding™ in ss. 2(1) and 3(1) of the Divorce Aet, S.C.
1685, c. 3. is constitutionally invalid only with respeet to the Joint Applicants. because it discriminates
aguinst them in its application on the basis of sex, sexual orientation, and résidcncy comrary to s, 15(1)

of the Canadian Charter of Rights and Freedoms in a manner not justified in a free and democratic

society pursuant 10 8. 1 of the Charier; or

3. A declaration that the onc year residency requirement to oblzin a divorce in Canada, pursvant lo the

definition of "divome procecding”™ in ss. 2(1) and 3(1) of the Diverce Acr, 5.C, 1985, ¢. 3,

consmu:mwl!y invalid only with respect to the Joint Applicams. becuuse it violates the Joint
Applicants' rights Lo life, liberty and mxunry of the person in a manner that is unfar and
daspm;mnmnatc to any government interest, contrary to 8. 7 of the Clrrer and not justified by s, ( of

the Charter; and

4. A constitutional exemption granting the Joint Applicants leave o apply for a divoree in the Ontario

Superior Court of Justice immediately so that the violation does not persist; or

5. In the alternative, u declaration that the onc yeur residency requirement 10 obtain a divorce in Canada,
pursuant to the definition of “divorce proceeding”™ in ss. 2(1) and 3(1) of the Diverce Act, S.C. 1985, ¢.
3, is of no Jorce and effect as # infringsy the equality ﬁghts of the Joint Applicants in its application, hy
discriminating against them on the basis of sex. sexual orientation, and residency contrary o 5. [5(1) of
the Canadian Charter of Rights and Freedoms in a manner not justified in a free and demogratic soviely

pursuant to 1. | of the Charrer;

6. In the further allcmative, a decfaration that the one year residency requirement 1o obtain & divoree in
Cunada. pursuant to the definition of “divoree procecding” in section 2(1) and section 3(3) of the
Divorce Act. $.C. 1985, ¢. 3, s of no force and effect as it is arbitrary, unfair and disproportionate lo any

. governiment imerest, and violaies the Joint Applicant spouses’ 'righl 10 hfe, liﬁcny, and security of the
person, contrary to 5. 7 of the Canudian Chorter of Rights and Freedoms in a manner not justitied in a
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Form 8A: Application {Divorce) {page 8) Court File Number ~ F8-11-367893

free and democratic society pursuant to s. 1 ol the Charrer;
7. in the event of a suspension of the declaration of invalidity as sought in paragraphs 5 and/or 6 above, the

for divoree in the Ontario Superior Court.of Justice immediately; and

8. An order bifuccating the issues in this marter, such that the retief sought in paragraph | proceeds first by

motion. and the balance of the reficf proceeds only if that motion does not succeed; and see attached

page 6A

9. Costs on a (ull recovery basis; and
10. Such further and other relief as this Honourable Court deems just.

IMPORTANT FACTS SUPPORTING OUR CLAIM(S)
{Sef out the Facts thal form the legal basis for your claim(s)}. :

Theory of the Case
11, The Joint Applicants are a same-sex couple who were mgrried in Canada {the “Canadian Marriage™ but
reside separately in the Uniles States and the United Kingdom. The Joint Applicants seek 1o [egally

dissolve their marriage on consent so that each Applicant may move lorward with her life.

12. The Canadian Marriage is not rccognized by the state of Florida, In the United Kingdom, civil
partnerships arc granied 1o same-sex couples, but the Canadian marriage is not recognized. |

13. The Joint Applicanis are unable to obtain a divorce in their home jurisdictions. Further, they are barréd
mandated by the joint operation of ss. 2(1) and 3(1) of the Divorce Act, S.C. 1985, ¢, 3.

14, As the Supreme Court of Canada has noted. the freedom fo live life with the mate of one's choice and in
the manner of ono’s choice is a matter of defining importance to individuals, Marriage is an intenscly
personal decision that engages a complex sel of social, political. religious and financial considerations. 1t
is a basic clement of social organizations around the world. lts relevance flows, in large part, from the

incalculabic value placed on public recognition of the marital relationship.

Miron v, Trudel, | 1995) 2 8.C.R. 418 at para. 161
Walsh v. Bora, [2002] 4 5.C.R. 326 a1 par, 43

Joint Applicants seek a constitutional exemption with an order granting them leave to file an application

from sccking a divorce in Ontario beoause they do not meet the one year residency requirement

Halpern v. Canadu (Atiorney General (2003). 65 O.R. (3d) 161 al para. S (C.A))
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‘180, An Order for Questioning of the Attorney General of Canada, or his representative; and

Form 8A: Application (Divorce) (pape 6A)

Court File Number _ FS-11-367893

USE THIS FRAME ONLY IF THIS CASE IS A JOINT APPLICATION FOR DIVORCE.

- |BA.___A declaration_that the Joint Applicants” Marriage Certilicale bearing registration number ! _

issued by_the Province of Ontario for the mariage dated December 30, 20035, is a legally valid and binding
ldocument; and '

$B. A temporary of interim Order requiring the Atlorney General of Qntario to produce the following;

ficants;

{a) The Magriage tion form submitted by the Joint A

(b) The entire file relating to the Marriage License and Marriage Certificate bearing repistration number

issued 1o the Joint Applicants by the Province of Ontario;

{¢) All documents, including clectronic records, kept or prepared by the Province of Ontario regarding
policies and procedures with respect to mglica:ioﬁq for Marriage Licences by non-resident same-sex
couples, and any information prov:ded to such couples cxplaining the practice and policies of the

Province of Ontario; .

(d) Al statistical information obtaiped, received by. or in the possession of the l'foving;- of Ontario
welating to the number of non-residents who have entered into same-sex marriages in Ontario and/or
Canada since June 10, 2003; and '

8C. __A femporary or ipterim Order requiring the Attorney General of Canada to produce the following:

{a) All statistical information obtained, rcccived by or in the possession of the Government of Canada
relating to the pumber of non-residents who have entered into same-sex marriages in Ontario and/or
(anada sincc June 10, 2003; and

8E.  An Order lor Questioning of the Attomev General of Ontario, or-his representative; aund

8F.  In the event that the Joint Applicants’ marriage is delermined to be invalid at law, peneral and specific
damages in the amount of $30.000 for ncplisent misreprescntation by the Provinge of Ontario, as more
ceifically doscribed in this Application; and '
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F$-11-367893

15. The same is truc with respeet to the institution of divoree. It, too, is & central component of the freedom
1o live life with the mate of one’s choice. It, too, is an intensely personal decision that engapes a
complex set of social, political, religious and fi nanmal considerations. lL, 100, is now considered a basic
clement of social organizations around the world, s relevamc too, flows from the mcalculable value

placed on public recognition of the marital reiationship,

16, The Joint Applicants cannot get divorced in any jurisdiction. They are prevented from scvering the legal
and psychological bonds of marriage in a way that other couples routinely take for granted.

17. The Joint Applicants ask the court to invoke its paren& palrige jurisdiction and order that they be
allowed to seek a divorce in the province of Ontario,

18.1n the alternative. the Joint Applicants seek a declaration that their Marriage Certificate bearing
rcgistration number is a valid and binding le »a) document, and that the one year residency

requirement to obtain a divoree in Canada, pursuant to the definition of “divorce proceeding™ in ss. 2(1}
and 2(1) of the Divorce Act, S.C. 1985, ¢. 3, is constiiutionally invalid only with respect to them as a
disereet group, because it discriminates against them in its application on the basis of sex, sexual
atientation, and residency conlrarly t0 8. 15(1) of the Charter and violates their rights to life, liberty-and
security of the person contrary to s. 7 of the Charfer. The Joint Applicants submit that these violations
are felt exclusively by them as non-resident same-sex couples married in Canada, and that they cannot
be saved by s. 1 of the Cbarwr. They seek a constitutional exemption granting them leave 1o file a joint

application for divoree in the Ontario Superior Court of Justice immediately,

|[Essential Facts about the Joint Applicants

19, A, | nd | bcgan daiing in 2001 and were married. in Toron(o.

Ontario on December 30, 2005. See page TA,

20. Viii¥lives and works inf M \orida in the area of early childhood education. | works
in business development for & large company in London, England, where she also lives. I and
L scpucated on or about March 1, 2009 and have no children or outstanding corollary issues

resulting {rom the breakdown of their marriage.

21. \-has been with the same employer for nearly 11 years working as a pre-school teacher, and she
has deep roots in the Clearwater community. I—as worked for the same company sinec 2002.

Unfortunately, her company does not have any international offices and so transferring to @ Canadian

location is not possible. Given the difficult economic times, both parties arc sceptical that they could



119B. __The Joint Applicants travelled to Toronto in 2005 for the specific purpose of gelting married. They were

Form BA: Application (Divorce) {page 7TA) ' Court File Number _ FS-11-367893

d, subsequent to the marriage, 2 Marriage Cerlificate

License by the Province ol Ontario

issucd a Marria
bearing the registration num Beforc; nd a the marriape, the Joint Applicants relied on ¢

words and actions of the provincial government that the Marriage License and Marriage Certificate issucd to

FmLL‘} Laan Rualis

Pwsuq_nt- o Rute WCHR of the

gr Seoliwlory 1577011

- Ame naed

them were valid. Al no iime were they advised by either the provingial or federal governments that their

marriage was not valid. In addition 1 the emotional distress caused to the Joint Applicants, they specifically
incurred le sa] and_travel costs associated with a marriage thal was promoted by the provineial and federal

vernments and which is now being denicd,
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find ddequate employment in Canada.

21.The state of Florida does not recognize the Joint Applicants’ marrizge. and will not grant them
divorce. Although the United Kingdom grants civil partnerships to same-sex couples, it will not

recognive the Canadian marriage and thus will not grant a divorce,

22. VAEERR-nd | ggiilyre marricd. They want, and we entitled to, a divorce. Even if the United Kingdom
was prepared to dissolve the union as a civil partacrship. it is unfair 1o place all of the responsibility with
[... Efther party should be able to initiate and participate in her own divorce proceedings. '

23. Neither V¥ nor LERF<! able to move to u new country. alone and isolated, to engage in the
already lonely and isolating process of obtaining a divorce. s « closc relationship with her
famity. all of whom reside closc to her Clearwater home., -parcnls live within fifteen minutes of

her home; this is cSpeciai!y important as her father's health is currently deteriorating and she has no
_ sitdings to assist her with his care.

24, \-ul @ or< and believed that Canada. the country that married them, would afford them
the respect and dignity to legally end their marriage. Without this. they cannot move on from this
chapier in their lives. The fact that they continue to be connceted by the legal institution of marriage
impinges their. ability to pUISUE new relafionshiﬁs and 10 feet comfortuhle doing so.  For instunce,

although the United Kingdom witl not grant L-divorcc. ber marriage to VJJlJfJoes prevent her
from entering into a eivil partnership in Englund. : '

25. White V{JJJiliffand re cooperating on this Joint Application, the breakdown of their masriage
has been painful and will continue to be uatil they are able to be formally released by divorce.

The Impertance of this Case

26. The Joint Applicants, individually and as a couple, made the intensely personal decision to get marricd.
They chose (o be married in Canada because it is one of the only countries in the world that recognizes

the importance of this decision for same-sex couples, irrespective of where they live,

27. The Joinr Applicants, individually and as a coup!.e', made the intensely personal decision to pet divoreed.

" Unfortunately, no country in the world recognizes the importance of this decision for same-sex couples.

. irrespective of whore they live.
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28, Simpty. the Joint Applicants are without remedy.

LStatutory Framework )
20. The Divorce Act govems the institution of divorce in Carada and is the source of the court’s jurisdiction

30, A divorce proceeding is 2 proceeding in 1 coart in which cither or both spouscs seek u divoree alone or

31

32,

33.

~ MacPherson v. MeacPherson (1976), 13 OR. (2d) 233wt paras. 1] and 1R

to grant orders for diverce and/or corollary relief.

together with a child support order, & spousal support order or a custody order. A corollary elief

proceeding in a court in which either or both former spouses scek u child support order, a spousal

support arder or a custody order.
Divorce Act, S.C. 1985, ¢. 3.5 2(1)

A court in a province has jurisdiction o hear and determine a divorce proceeding if either spouse has
heen ordinarily resident in the province for ut least one year tmmediately preceding the commencement
of the procecding, ‘ '

Divorce Acr, 8.C. 1985, ¢. 3.8, 3(1)

A court may also hear and determine a corollary relict proceeding if the former spousés were divorced in
Cunada and if: (a) either former spouse is ordinarily resident in the province at (he commencement of

the proceeding: or (b) both former spouses accept the jurisdiction of the court.

Divorce Act, S.C. 1985, ¢. 3.5.4(1) .
Qlmyansty v, Okmyansky, 2007 ONCA 427 at pars. 41

A persdn is considercd “ordinarily resident” in a province if he or shc moves Lo, or lives in, 4 province
wilh an intention-of making it his or her home for an indefinite period. Generally speaking, temporary

abscnces do not creale gaps in ordinary residency.
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Historical Context

34,

.1n 1930, Cunada relaxed the restrictions with respect Lo domicile, The Divarce Jurisdiction Act, 1930

-pructical realities precluded most from doing so.

36.

37.

court could hear and determine a petition for divorcee if the petitioner was domiciled in Canada and if

18,

The rcéi(hncy requirement tn.andat.cd by ss. 2(1} and 3 of the Divorce Act stems from the English
common law rule t‘hat a count could only prant a divorce 1o parties who were domiciled within its
jurisdiction. Generally speaking, a person was domiciled in a country if he had a permancnt home to
which he intended to retarn. This rule had a devastating cifect on o married woman who, by virtue of her
marriage, was deemed to have the same donticile as her husband. This held truc even if hér hushand

deserted her and moved out of the jurisdiction, thus making it impossible for her to seek « divorce.

Le Mesurier v. Le Mesurier. [1895] A.C. S17(P.C)
See also: Bernard Green, “The Divoree Act of 19687, (1969) 19 U. Turonle L), 627 at 628

{Can). c. 15, allowed a-desened wife to fife a petition for divotce in (1) the province in which her
husband was domiciled tmmcdintely preceding thc petition; or (2) in lh_é province in which he was
currently. domicilesl. The Act. however, did not assist women who were new to Carada and had been
deserted. or women who had moved to another ;}rovince uflcr. having been deserted. While women

could. in theory, travel to the domicile of their desorted husbands Tor the purpose of obtaining a divorce: |

As such, many womeh who were deseried by their husbands received no child or spousal maintcrance

and wére prevented from re-marrying and creating a new, legal family unit.

Parjiament ugain attempted to address the restrictive nature of the domicile requirement when it passed

sweeping divorce reform legislation in 1968, Under 5. 5 of the Divarce Act, 1968, 3.C. 1968, ©.24. 1

either spouse had been ordinarily resident in the proviace for 12 months and actually resident in the

province for 10 months. Under the Act, a woman could acquire a domicile independent from her

hushand.

The questions of domicile and residency were confusing and unwicldy for the couns. In 1085,

Parliament stripped the domicile i‘equir‘emem altogether, leaving the one year residency requirement as it

appears today.
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39, The ongoing residency requiremcm. is said to be necessary in order to prevent Canada from becoming a
divorce haven. In the Uniied States, it has been considered a legitimate requirenient on the hasis that the
State has an interest in ensering - connection between it and its divorce applicants, as well as an interest
in insulating its divorce orders from collateral attuck.

Green, supra
Sosna v, kwe (1975) 419 U.S. 393 at 404-410 (U.S. Supreme Courl)

40, Section 22(4) of the Divorce Act specifically lists residency as 2 ground upon which Canadian courts

must recogpize a foreign divoree order. Section 22(1) states us follows:

Recogaition of foretgn divoree

{1} A divorce granted. on or after the coming into force of this Act, pursuant to a taw of 2 country or subdivision
of 3 country other than Canada by a tribunal or other suthority having jurisdiction to do so shall be recognized
for all purposes of determining the marital status in Canada of any person, if either former spouse-was| |
ordimanly resident in that country or subdivision for at lcast one yewr immediately preceding the
commencement of proceedings for the divorce.

Idem

(2) A divorce granted. after July 1. 1968, pursuant to a faw of 4 courtry or subdivision of 4 country other thun
Cunadit by a tribitpat or other autharity having jurisdiction to do 50. on the basis of the domicile of the wife in
that country or subdivision determined as if she were unmarried and. if she was a minor. as if she had attained
the age of majority. shall be recognized for all purposcs of determining the marital status in Canada of any

persion,

41, However, residency is nol the onrly legitimate basis upon which to recognize u foreign divorce order.
Section 22(3) of the Act prescrves “any other rule of law respecting the recognition of divorces granted
otherwise than under this Act™. Specifically:

Section 22(3) of the Divorce Act expressly preserves pre-cxisting judge made rules of law pertaining
to the recognition of foreign divorces. &t may be appropriate to summarize these rules. Canadian
courts will recognize a foreign divorce: (i) where jurisdiction was assumed on the basis of the
domicile of the spouses; (i) where the foreign divorce. though granted on a non-domiciliary
jurisdictional basis, is recognized by the law of the-domicile of the partics; (if) where the foreign
jurisdictional rule corresponds o the Canadian jurisdictional rule in divorce proceedings: (iv) where -
the circumstances in the Joreign jurisdiction would have conferred jurisdiction on a Capadian court
had they cecurred in Canady; (v} where cither the petitioner of respondent had 4 real and substantial
connection with the foreign jurisdiction wherein the divorce was granted; and (vi) where Lhe foreign
divorce is recognized in another foreign junsdnctmn with which the petilioner or respondent has a
reul and sehstantial connection.

Although the aforementioned rules were established by decisions of the English courts, they have
generilly been followed by Canadian courts, st least in those provinces that adhere to the common
luw tradition.

Julicn Payne. Favie on Divorce, 4thed., a1 p. 111
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42.
- Jook at the significance of the link between the 'ﬁubjecl matter and the proposed jurisdiction, not just

43.

. However. the real and substantial connection test must be considered in the context of the claim. In this

45.

Parens Patriae and Legistative Gap

46. The court’s parens patrige jurisdiction is not limitcd to the protection of children. Rather, it is founded

Sce also: Indyke v. Indvka. 119671 2 Al E.R. 689 (UK. HL.} and El Quond v. (rabi. 20053 NSCA 28 at para. 14
(NS.C.AD '

Although intended to weed out antificial bases for divorce, the real and substantial conacclion test must

between the parties and Lhe jurisdiction.

H (T.M.A.) v. G(J.J.), 2010 NBCA 4 at pars. 25

It is conceded that there may be no real and substantial connection where an application for divorce is

made to a foreign couri for the sole purpose of obtaining a divorce, where that purposc is found to be

“fruudulent or .impmper" .

Jean-Gabriel Castel & Janet Walker, Canadion Conflict 0f Laws, Oth ed.. loose-leal (Markbam: lexisMexis

Canada Ine.. 2007 ats. 17.2.¢

casc, the Joint Applicants are connected 1o Canada by virtue of having been legally married here. As
their Canudian marriages are not recognized in the jurisdictions in which they reside. not only do the
Joint Applicunts have a real and substantial connection with Canada, their only real and substantial

connection is with this jurisdiction.

Three things are clear: (!} the domicilefresidency requirement {or obtaining a divoree in Canada has
long had discriminatory effects against historically disadvantaged persons. mainly women; {2) it is by no
means & pecessary requirement for protecting Canadian divarce orders from attack, particularly where
most slates refluse to recogmze the Canadian man;i age subject of the divorce order: and (3) it is a concept

that Parliament has continued to review and modify in an effort to address its negative impacts.

“on the need ro act for the protection of those who cannot care for themselves. .. it is to be exercised in
the ‘best interest” of the protected person, or again, for his or her ‘benefit” or *welfare’.”

Eve, Re, [1986] 2 S.C.R. 388 at para, 73
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47. Fven where there is legislation in the area. the court may invoke its perens patrine jurisdiction to deal
with uncontemplaled sinvations, wherc it appears necessary to do so for the protection of those who fall

within its ambit.
Eve, Ke, supra at para, 42

- 48. The court’s general inherent power is always available to fill gaps in the legislation or to supplement the

powers of the local authority.
8. (D.} v. Newfoundlund (Director of Child Welfare). 119821 2 S.CR. 716 ut para. 2

49, The Ontario Court of Appeal bas held that the excrcise of the parens pairiae jurisdiction is appropriate

where there is a legisiative gap or for the purpose of rescuing a child in danger.

B. (A.C.}v. B (R.). 2000 ONCA 714 at para. 28 _
AA. v. B B (2007). 83 OR. (3d) 561 (C.A.) &t para. 27

50. Additionally, the court has not foreclosed the possibilily that the parens patrice jurisdiction may be
pruperly invoked where thore is no legistative gap but where it is necessary to do s0 to achieve the

overriding objective of the legisiation,

A.A v. B.B.. supra. at para, 40
R. (C.) v. Children's Aid Soviety of Hamilton, | 2004] Q3. No. 3301 (Ont. $.C.J.) at para. 125

51. The Joint Applicants appreciate that the parens patriae jurisdiction has generally been used to assist
_children and persons with disability. They do not suggest that they full into cither culegory by reason of
their sexual orientation or family status. However; they are in a similar position of vaincrability in this

situation.

52. The Joint Applicants befong to a group of persons in need of protection. Gays and lesbians continue o
be persecuted in most countries of the world, Even in countries that recognize hasic human rights, same-
sex couples are afforded rights and recognition only after intense litigation during which they are fought

every step of the way by their own govemmenis, The struggle 10 have same-sex relationships legally

recognized and respected has been long, arduons. and stilt continues. Further, legislation in almost every|
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part of the world, including Ontario. is largely unresponsive 10 the reatities of same-sex familics,

devaluing their roles as spouses and parents.

53, The state of Plorida, where V"csidcs‘ does not recognize her marriage to l-ds amounting to
anything more than a friendship. The United Kihgdum‘s civi] partnership scheme. which grants same-

 sex couples similar rights to marvied couples, clearly tells gays and lesbians that they can never be part

of the marriage “club”.

54. As a result of this widespread systemic discrimination and persecution, the Joint Applicants clearly
belong to a group of vulnerable persons. Without the protection of the court, the Joint Applicants are

legally. psychologically and emotinnai[)f.hnund t0 ¢ach other in the union of marrizge againsi their will,

55. This is a case where the exercise of the parens patr‘fcw jurisdiction is appropriale, even in the absence of
a2 legislative gap. As stated by the Supreme Court of Canada in Miglin v. Miglin, the overarching
objectives of the Divorce Acr are finality, certainty, and autonomy. Clearty, these objectives cannot be

achieved with respect of the Joint Applicants without the assistance of the court.

Miglin v. Miylir, 2003 SCC 24 ak para. 4

36. in the alternative, the Joint Applicants submit that there 1s g legislative gap in the Divorce Act with

respect to their unigque circumstances.

57, In AA. v, B.B., Rosenberg LA held that changing social conditions hud created a gap in the Children’s
}.'uw'Rc;ﬁfnm Act: “Present social conditions and attitudes have changed. Advances in our appreciation of
the value of other types of relationships and in the seience of reproductive technology have crcated gaps

in the CLRA's lcgislative scheme.”

AA w BB, supra at para. 35

58. As a result of the Supreme Court of Canada's decision in A .v. 77, and, particularly, the Ontario Court of
Appeal’s decision in Haipern v. Canady, advances in our appreciation of the value of other 1ypes of

refationships has created a gap in the Divorce Act.

Mo HL 1999 25.CR.3
Halpern, supra
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59. This gap is certainly unintended, At the time that the 1985 version of the Divorce Act was drafted. it was
inconceivable that the rght to murry would one day extend to same-sex couples. It wus even more
inconceivable that, due w systemic discrimination and outright persccution. gay and leshian couples

would come io Canada as one of the only jurisdictions in which they could exercise cqual rights to
marry.

60, Arguably, the legislative history of the Divorce Act highlights a recognition on the part of Parliament
that the residency requirements have disadvantaged the less powerful in our society. At the time the
requirements were re-drafted in 1985, this group of powerless persons consisied solely ol women,

Today. as a result of our chunging attitudes aboul marriage, it now includes non-resident same-sex

couples who were marricd in Canada and have no ubility to get divorced anywhere in the world,
61. This is clearly an unintentionat gap not contempluted by the legislation Lhat can only be rectified with
the assistance of the court.

2. The Joint Applicants ask that this issuc proceed to argument earlier than the balance of the issues. such

that they do not have to bear the burden of advancing a Charter case, and the Respondents do not have

to defend onpe, unless absolutely necessary,

Application of the Charfer

63.1f the court js unwilling to grant the Joint Applicants a divorce using its parens parriae discretion, the

Joint Applicants rely on ss. 15 and 7 of the Charrer,
_ 64, The application of the Charter is governed by s. 32(1), which reads as follows:

32. (1) This Charter applics

(u) to the Parliament and govemment of Canada in. respect of ¢ all matters: within the authority of
Parlinment including all matters refating to the Yukon Territory and Northwest Territories; and :

{b) to the Icgs slature 'md govemmcnl of cach province in respect of all matters within the authority of
the legistature of each province, :

65. As a gencral rule, Canadians abroad are subject to the law of the country in which they are located, and

cannol avail themselves of their rights under the Charter.

Khadr v. Canade, 2000 SCC 3 at para. 14.
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R. v. fape. 2007 SCC 26, 12007 2 $.C.R. 292 ($.C.C.). at para. 48

66, The Charter may apply to the activities of Canadiun officials participating in foreigm stute actions, where

such participation violates Canada’s international obligations or fundamentul human rights norms.

Khadr, supra.
Hape, supra, at para. 52,
Khadr v. Canada, |2008] 2 5.C.R. 125 at para. 18.

extraterritoriaily. Rather, the joint Applicams are applying for a divorce in Cunada, and are being denied
the opportunity to do so. in Cunada. They reside elsewhere but will be physically present before the
court in Canada 10 present the application and seek relief. For the. purposes of this application, the Joint
Applicants are included in the terms “every indi vid.ual“ within the meaning of scction |5 of the Charter,

and “everyone” within the meaning of section 7 of the Charter.

Singh v. Ca.r;mfa (Minister of Emplayveiwent and Immigration). |1985{ 1 S.C.R. 7 o para. 81
Suresh v, Canada (Minister of Citizenship and Immiyration). [2002] | SCR., 3 at para, 47

ISection 15(1} of the Charter: Fquality Rights
68. Section 15 of the Charter provides:

(1) Every individual is cqual before and under the law and has the right to the equal protection and equal henefit
of the law without discrimination and, in particufar. without discrimination based on rice. national or ¢thaic

origin. eolour. religion. sex, age or mental or physical disability,

@) Subsection (1) does not prechude any faw. program o activity that has as ite object the ameKoration of
conditions of disadvantaged individuais or groups including those that are disadvantaged hecanse of race.
national or ethnic origin. colour. religion, sex, age or mental or physical disability.

69. In Kapp, the Supreme Court of Canada reaffirmed that substattive, rather than formal, equality remains
“central 1o the Court’s upproach 1o equality claims™. The similarly situated (est. which seeks to treat

“likes™ alike, is sterile and narrow and has no placc in a substantive cquality analysis,

R v, Kapp, | 2008) 2 S.C.R. 483 at paras. 14-26

67, §n this case, the Joint Applicants are not asking that the Charter apply 10 them or to Canadian officials |

70. A law of general applicuu‘én may violate section 15(1) of the Charter even if its purpose and intenlion
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are not discriminatory. Indeed. “the fact that a discriminatory cffect was unintended is not determinative

of ils general Charrer analysis and certainly does not determine the available remedy”.

British Columbia { Public Service Employee Relations Commission) v, B.C.G.EU.. [1992] 35.C.R. 3 uf para. 49
Law v. Canada (Minister of Emplavment and Immigration), [1999] | S.C.R. 497 ut para. 80

71. It is precisely when a fuw is not discriminatory on its fuce but causes disadvantage (o a vulnerable group
that the group’s distinct needs must be taken into account. In such a case. there will be never be a misror

comparator group because it is the claimant group’s “non-alikencss™ that precipitates its dissdvantage.

72. Applying a substantive cquality approach to this case. the Court must stand in the shoes of the Joint

Applicants. Taking this contextualized approach, it becomes clear that the Joint Applicants are married, |

lesbian, non-resident couples. in o global culture that rejects, denigrates, and often abuses their marital

status and family lifc choices.

73. A claimant group may suffer disadvantage on the busis of several cnumerated or aua]ngous grounds,

which are wecessarily inlerconnceted and mast be undersiood and anal yf.t‘d together,

Falkiner v. Ontario (2002). 59 O.R. (3d) 481 at para. 72(C.A))

74. Exclusion from a lcgal and social institution on the basis of sex and sexual orientation is discriminatory
and violates 5. 15(1) of the Charrer. Residency may be considered an amalogous ground, where it is
found to be an immutable characteristic and- used to differentiate between persons with discriminatory

effects.

Halpern v, Canada, supra
R.v. Turpin, | 1989} | S.C.R. 1290

" 75. The anc year residency requirement in the Diw;rce.Act has had # particularly severe and debilitating
effect on the Joimt Applicants, specifically becausc they are a married, non-resident lesbian couple,
Unlike (a) marmied. resident same-sex couples or (b) married, mm-résidenl opposite sex couples, the
Joint Applicants have no reasonable prospect of obtaining a divorce anywhere in the world. Their claim

must be understood with reference to the combination of factors from which the disadvantage arises.

76. When it allowed the Joint Applicants 1o be matried in this jurisdiction, Canada chose 1o address and
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77

. by failing to take into account the needs of an already vulncrable group of non-resident same-sex

Section 7 of the Charter: Life, Liberty and Security of the Person

78. Scction 7 of the Charrer guarantees that everyone hus (he right to life. [iberty and security of the person

. The scction 7 rights to life. liberty and security of the person are based on basic notions of human

rectify an ongoing campaign of discrimination against resident and non-resident same-sex couples
ucross the globe. Having done so, it cannot now parsse out the Joint Applicant’s residency status and

claim 1o have no responsibility to them, notwithstanding the devastating disadvantage caused 10 them by

the one year residency requirement.:

It is clear that the onc year residency requirement in the Divorce Act has the effect of denying the Soint

Applicants. as betonging to a discreet and localized group of people. access ta the institution of divorce

couples. Their choice to be married, und now divorced. is ignored or dismissed with contempt in almost |
every country of the world. The current (median'sumuory framework Mails 1o address the special and
distinct needs of this group of women. thereby undermining the validity of their marriages. implying that]
their decisions are Jess worthy of social recognition and value, and exacerbuting the ongeing

discrimination against them og a global level.

and the right not to be deprived thereof cxcept in accordance with the principles of fondamental justice.

Every humnan being who is physically present in Canada is entitled (o the protection afforded by this

sechion.

Singh v. Canada ¢ Minister of Empluyment and knmigration ), 11985) 1 S.CR 117 at pana. 8!
Suresh v. Canada (Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3 at par. 47

dignity, personal autonomy. privacy and choice In decisions regarding an individual's fundaments
being. As a resull. it has been recognized that the right to liberty and sccunity of the person is infringed
where the state’s ection deprives individuals of the ability to make decisions of fundamental personal
importance or jeopardizes their psychological integrity. Psychological integrity is affected where the

state uction causes “greater thun ordinary stress and anxiety,”

New Brunswick (Minister of Health & Community Services) v. G. (J.). [1999} 3 S.C.R. 46 (S.C.C.), at piri 6
Chaoufli v. Quebee (Procurenr Generat). 2008 SCC 35 al puras, 116-117
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81.

82.

84.

83.

86.

Rodrigues v. British Colymbia (Atiorney General}, {11993 3 S.C.R. 519 at pp. %7

80. It is a principle of fundamental justice that the sla may not deprive a claimant of her scction 7 rights in

4 manner that is “arbitrary or unfair or that is unrelated to the state’s intorest” in promoting its legislative
objective. It is also a principle of fundamental justice that goverpment action must nof be so.extreme as

to be “disproportionate to any legitimate government interest™.

Rodriguez v. British Columbia (Attorney General), supra al para. 33

* Suresh v. Canada (Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3 at para. 47

The one year residency requircment in the Divorce Act deprives the Soint Appticants, as. a speeific group
of persons. of the intimutely personal decision to ond their marriages through divorce. [t does so in g
manner that is unfair and discriminatory.'und which is not reasonably connected 10 any legitimate
legisfative objective. The Canadian govcm.mcnt can hardly be concerned with comity in the casc of the

Joint Applicants. since their Canadian Marriage is only recognized by a few countries in the world.

The denial of this important life choice reinforces socinl prejudices that the Joint Applicants are not
“reully murried” and. indeed, prevents them from choosing to re-marry in the future. The resolt for the

Jaint Applicants is emotionafly degrading and psychologically profound.

Further, the willingness of the Canadian gevernment to grant the Joint Applicants” mariage but (o deny
them any access to a fegal divorce leaves them entirely without recourse, Tt is legaily und procedurally
unfuair for a government to grant the right to marry, to perform such murriages. and to then leave the

Joimt Applicants with absolutely no remedy.

section 1 of the Charter

Under section { of the Charter, the task of defending a constitutional breach falls to the Respondents,

Even if the residency requirement in the Divorce Act is legitimate in its gencral application, there is no

reasonable basis for preventing the Joint Applicants from filing a joint application for a divorce alone.

The only compelling purpose of the residency requircment is to prevent Canadian divorce orders from

collutera! attack in other jurisdictions. Huwc\;cf, even if the Joint Applicants obtained a divorce after|

. residing in a Canadian province for.one year, the Canadian divorce order would still be unrecognized by
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almbst every country in the world. With respect to the Joint Applicants. as purt of a specific and discreet

aroup. the objective of the legistation holds no weight and cunnot justify their exclusion from ohmining

a divoree in Canada,

Remedy

87. The Joint Applicants are sceking a constitutional exc_mp'u'on from s5. 2(1) and 3(1) of the Déivorce Act.

They wish to apply for a joint diverce immediately in the Ontario Superior Court of Justice,

88. In principle. a constitutional cxemption may be available where otherwise valid legistation applics in a
manner that violates a particular claimant's Charrer rights. A mujority of the Supreme Court of Canada
has recognized thal “in certain circumstances a ‘comstitutional cxemption’ might be granted from
otherwise valid Iegisfation to particular -individuals whase religious freedom was adversely alfected by

the legishution”.

Row Vfder_:jh‘rk.s’. [1986} 2 8.C.R. 713 at para, 147
R. v. Big M Drug Mart Lid.. 11985] 1 8.C.R. 295 &t p. 315

89. The scope of the constitutional exemption is not Timited to cases of freedom of religion. In concurring
reasons in Corbivre v. Canada. L'Heureux-Dube J. stated: “The constitutional exemption may apply
when it has not been proven that legislation is unconstitutional in gencral, but that it is unconstitutional

in its application to a small subsection of those to whom the lcgislation apples™.

Corbiere v. Canada (Minister of Indian & Northern Aﬁ'é;fr.tj, 1999} 2 S.C.R. 203 at para. 11
See also: K. v Rose. {1998] 3 S.C.R. 262 at para. 66 (por 1" Heurcus-§ Jube, concurring)

90. For an cxemption e apply where legislation is otherwise valid, “there must be an identifiuble group,

- defined by non-Charter charucteristics, to whom the exemption could be said to apply™.

Rodrigrez. supra at pam. 230 (per Tamer ClL.in dissent)

91. The Joint Applicants recognize that, to date, u constitutional cxemption hus only been granted as an
interim neasury, to protect the interests of a party in the face of a suspended declaration of invalidity.

Carbiere. supro at para, 22 (per Mel achlin and Bastarache J)., for Lh}: majority)
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Hislop v. Canada (Artorney General) 2004). 73 O.R. (3d) 641 (C.AY at para. 123: {20071 1 S.CR. 429

92. However. the Supreme Court has recognized that the application of the constitutional exemption could
be cxpanded along the lines suggested by the m.ljomy in Big M Drug Mart and Videoflicks, and by
L"Heureux-Dube J. in Corbiere and Rose. where “ihere is evidence of special circumstances upon which

this possibility might be raised™.
Corbiere, supra at para. 22 {per McLachlin and Bastarache J1., for the myjonity)

93. This is élcarjy a case of special circumstances as contemplated in’ Corbigre. The Joint Applicants form
part of a discreet group of persons who were married in Canada and who, by virtue of the application of
ss. 2(1) and 3(1) of the Divoree Act, cannot aef divoreed anywhere in the world because of the combined

 effects of their residency, sex and sexual orientation.

94. A constitutional cxemption is the simplest and most purposive way to remedy the violation of the Joint

Applicunts’ rights while maintaining the integrity of the Divorce Act bs it applies generally,

Put 4 fine through any blank space en on this page.
Compieta this section if your ciaim is for 8 divorce. Your lawyer, if you are represented, must complete the Lawyer’s Certificate below.

" Daw of sigrature . Signatue of applcant
Complete .'g section if you are making a joint application for divorce. Your lawyer, i you ate represented, mus! ccm:bte the Lawyer’s
Certificate balow.
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Diata of signature

LAWYER'S CERTIFICATE
My name ig: Mhmﬂ Mela-CTHY

and | am the iawyer for (nanw) ke, pegeh {', e
in this divorce case. | cedify that | have complied with the requ:rernents of section @ of the vaome Act.

Apal 4 /0 | . T
— “-'ih!saf_km_ - T T T T T Smarmeaﬂ.a ***** |
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and | am the tawyer for {name} o S o
in this divorce case. | certify that | have comptied with the requirements of section 9 of the Divorve Act.

— e . . cnanie of Lowier



