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The Attorney General of Ontario
'Constitutional Law Branch

Floor, 720 Bay Street
oronto, Ontario
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ax: 416-326-4015

O IN THIS CASE, THE APPLICANT IS CLAIMING DIVORCE ONLY.
TO THE RESPONDENT(S): A COURT CASE FOR DIVORCE HAS SEEN STARTED AGAINST YOU IN THIS
COURT. THE DETAILS ARE SET OUT ON THE ATTACHED PAGES.

THIS CASE IS ON THE STANDARD TRACK OF THE CASE MANAGEMENT SYSTEM. No court date has been set for
this case but, if you have been served with a notice of nation, it has a court date and you or your lawyer should come to court for the
motion. A case management judge will not be assigned until one of the parties asks the clerk of the court to schedule a case
conference or until a motion is scheduled. whichever comes first,

IF, AFTER 365 DAYS, THE CASE HAS NOT BEEN SCHEDULED FOR TRIAL, the clerk of the court will send out a wan-ring
that the case win be dismissed within 50 days unless the parties file proof that the case has been settled or one of the parties asks for
a case or a settlement conference.

IF YOU WANT TO OPPOSE ANY CLAIM N4 THIS CASE, you or your lawyer must prepare an Answer (Form 10 — a blank
copy should be attached), serve a copy on the applicant and f.4e a copy in the court office with an Affidavit of Service (Form 6B).
YOU HAVE ONLY 30 DAYS AFTER THIS APPLICATION IS SERVED ON YOU (60 DAYS IF THIS APPLICATION IS
SERVED ON YOU OUTSIDE CANADA OR THE UNITED STATES) TO SERVE AND FILE AN ANSWER. IF YOU DO

PLii SA (June 15, 2007) wrn. DIVCOCEnversrin



Clerk t the court

Michelle Taddeo
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AGAINST YOU.
IF YOU WANT TO MAKE A CLAIM OF YOUR OWN, you or your lawyer must fill out tire claim portion in the Answer, serve a
copy on the aPPliaint(s) and file a copy in the court office with an Affidavit of Service.
• If you want to make a claim for support but do not want to make a claim for property or exclusive possession of the matrimonial

home and its contents, you MUST NI out a Financial Statement (Form 13), serve a copy on the applicant(s) and file a copy in the
court office.

• However, if your only claim for support is for child Support in the table amount specified under the Child Support Guidelines, you
do not need to fill opt, serve or file a Financial Statement ' •

IP If you want to make a claim for properly or exclusive possession of the matrimonial home and its contents, whether or not it
includes a claim for support, you MUST fill out a Financial Statement (Form 13.1, not Form 13), serve a copy on the applicant(s).
and file a copy in the court office. . .

YOU SHOULD GET LEGAL ADVICE ABOUT THIS CASE RIGHT AWAY. if you cannot afford a lawyer, you may be able to
get help from your local Legal Aid office. (See your telephone directory under LEGAL AID.)

THIS CASE 18 A JOINT APPUCAT/ON FOR DIVORCE. THE DETAILS ARE SET OUT ON THE ATrACHED
PAGES. The application and affidavits In support of the application will be presented to a judge when the materials have been
checked for completeness.
If you are requesting anything other than a simple 'divorce, such as support or property or exclusive possession of the
matrimonial home and its contents, then refer to page 1 for instructions regarding the Financial Statement you should file.

APR 0 5 2011

Date of Issue- 	-
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FAMILY HISTORY

APPLICANT: Age: 29 Birthdate: (4 m. 4111faria
Resident in (nurricipaffly prdvince) Florida, • Ultited Stales

Surname at birth: OW

Surname just before marriage: nfa 1, ^, • - 1,
Divorced before? ND 0 Yes (Piece and date of previous divorce)

JOINT APPLICANT:

Age: 32 Birtfidate! (d. m, 41111111111.111111,
Resident in (munkOalify & province) London. England
since (date)

Surname at birth: smanwir
Surname just before marriage: ri/a

Divorced before? 13 No 0 Yes (Peace and date g.tf previous divorce)

RELATIONSHIP DATES

THE CHILD(REN)
ListI I cltildreninvolved in this case. even if no claim is made for these children.

— - I-- --

Pull legal urea Age
1—_ — — — 7BirthclaY

• (cl rn, ji)

— — — — — —Resident in
(muntipakty & province)

— N—ewrivi—ng ‘Th — —1
(name of petson and I
relationsh0 to chilc2

_ ,..... — — —._.. I-- — -- —
1

...t=

-- —L — — — -- — I— — — — — --

PREVIOUS CASES OR AGREEMENTS
Have the parties or the children been in a court case before?
a No D yes

Have the parties made a written agreement dealing with any matter involved in this case?

a No El Yes (Give date of agreement. Indicate which a its Rents are in dispute.)
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CLAIMS
USE THIS FRAME ONLY IF THIS . CASE IS A JOINT APPLICATION FOR DIVORCE_

WE JOINTLY ASK THE COURT FOR THE FOLLOWING:
Claims under the Divorce Act

00 0 a divorte

01 spousal support

02 support for child(ren) - table
amount

03 0 support for child(ren) - other
than table amount

04 0 custody of orrildlren)
05 D access to chki(ren)

Claim* under the Family Law Act
or Children's Law Reform Act

10 0 spousal support

11 Ej . support for child(ran) - table
amount

12 support tar child(ren) - other
than table amount

13 custody of child(ren)

14 D arefge to child(ren)
15 0 restraining/non-harassment

order
16 0 indexing spousal support
17 declaration of Parentage
18 0 guardianship over child's

property•;• •

Claims relating to property

20 equalization of net
family properties

21 0 exclusive possession of
matrimonial home

22 0 exclusive possession of
contents of matrimonial home

23 0 freezing assets

24 0 sale of family property

Other Claims

30 a costs

31 El annulment of marriage

32 Ei prejudgment interest
other (Specify.)

USE THIS FRAME ONLY IF THE APPLICANT'S ONLY CLAIM IN THIS CASE IS FOR DIVORCE.
I ASK THE COURT FOR:
(Check it .appricable.)
00 a divorce 3D Ej costs

.E...•nn••••••••nn n•

IMPORTANT FACTS SUPPORTING THE CLAIM FOR DIVORCE
Separation: The spouses have lived separate and apart since (dare) Murch t, 2009 arid

131 have not lived together again since that data in an unsuccessful attempt to recoricite.
have lived together again diaittg the following period(s) in an unsuccessful attempt to reconcile:

(Give dates.)

Adultery: (Name of spouse)
has committed adultery. (Give debits, IF is not neressan, to name any other person ilWayett Ns if you do name the other
person, then you must serve this application on the other person.)

0 Cruelty: (Name of spouse)

has treated Maine of spouse)

with phoical or mental cruelty of such a kind as to make continued cohabitation intolerable.. (Sive cleta0e.)
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USE THIS FRAME ONLY IF THIS CASE IS A JOINT APPLICAnON FOR DIVORCE. 
The details of the other order(s) that we jointly ask the court to make are as follows: (WW2 any eminent' o f support and the -
names of the children for whom support, custody or access is lobe ordered.)

) . An order for divorce, pursuant to the Farms patritie jurisdiction inherent to the Ontario Superior Court

of Justice and the Divorce Act, 1 985. c. 3;

2. In the alternative to 1, a declaration that the one year residency requirement to obtain a divorce in
Canada. pursuant to the definition of ''divorce proceeding" in ss. 2(1) and 3(1) of the Divorce Act, S.C.
1985. e. 3. is constitutionally invalid only with respect to the Joint Applicants because it discriminates
against them in its application on the basis of sex, sexual orientation, and residency contrary to s. 15(1)
of the Canadian Charter of Rightx and FITOdOMS in a manner not justified in a free and democratic
society pursuant to s. 1 of the Charier; or

3, A declaration that the one year residency requirement to obtain a divorce in Canada, pursuant to the
definition of "divorce proceeding" in ss. 20) and 3(1) of the Divorce Act, , S.(' , 1985. c. 3. is
constitutionally invalid only with respect to the Joint Applicants. because it violates the Join(

Applicants' rights to life. liberty and security of the person in a manner that is unfair and .
disproportionate to any government interest, contrary to s. 7 of the Charrer and not justified by s. I of,
the Charter: and

4. A constitutional exemption granting the Joint Applicants leave to apply for a divorce in the Ontario

Superior Court of Justice immediately so that the violation does not persist; or

5 In the alternative, a declaration that the One year residency requirement to obtain a divorce in Canada,

pursuant to the definition of "divorce proceeding" in a. 2(1) and 3(3) of the Dieorce AC1, S.C. 1985, c.

3, is of no force and effect as it infringes the equality rights of the Joint Applicants in its application, by
discriminating against them on the basis or sex. sexual orientation, and residency contrary [Os. i ) of
the Canadian charier of 1?ights and Freedoms in a manner not justified in a free and democratic society

pursuant 10 S. t ofthc Churrer

6. In the further alternative, a declaration that the one year residency requirement to obtain a divorce in
Canada. pursuant to the definition of "divorce proceeding" in section 2(1) and section 3(1) of the
Divorce Act. S.C. 1985, c. 3, is of no force and effect as it is arbitrary, unfair and disproportionate to any

government interest and violates the Joint Applicant spouses' right to life. liberty, and security of the
person, contrary to s. 7 of the Canadian Charter 11 Rights and ,Preedams in a manner not justified in a
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free and democratic society pursuant to s. 1 of the Charter;

7. In the event of a suspension of the declaration of invalidity as sought in paragraphs 5 and/or 6 above, the

Joint Applicants seek a constitutional exemption with an order granting them leave to file an application

for divorce in the Ontario Superior Court of Justice immediately; and

8. An order bifurcating the issues in this matter, such that the relief sought in paragraph I proceeds firs( by

motion, and the balance ()I' the relief proceeds only if that motion does not succeed; and see attached

mgclA

9. Costs on a full recovery basis; and

10.Such further and other relief as this Honourable Court deems just.

IMPORTANT FACTS SUPPORTING OUR CLAIM(S)
(Set out the facts that form the legal basis for your clainOR.

Theory of the Case

11.The Joint Applicants are a same-sex couple who were married in Canada (the "Canadian Marriage") but

reside separately in the Unites States and the United Kingdom. The Joint Applicants seek to legally

dissolve their marriage on consent so that each Applicant may move forward with her life.

12.The Canadian Marriage is not recognized by the state of Florida. in the United Kingdom, civil

partnerships are granted to same-sex couples, but the Canadian marriage is not recognized.

13.The Joint Applicants are unable to obtain a divorce in their home jurisdictions. Further, they are barred

from seeking a divorce in Ontario because they do not meet the one year residency requirement

mandated by the joint operation of ss_ 2(1) and 3(1) of the Divorce Act, S.C. 1985, c. 3.

14.As the Supreme Court of Canada has noted, the freedom to live life with the mate of one's choice and in

the manner of ono's choice is a matter of defining importance to individuals. Marriage is an intensely

persona/ decision that engages a complex set of social, political, religious and financial considerations. it

is a basic Ci0MCIli of social organizations around the world. Its relevance flows, in large part, from the

incalculable value placed on public recognition of the marital relationship.

Miron 7rudt-1,119951 2 S.C.R. 418 at para. 161

Walsh v. BOW, 12002] 4 S.C.R. 326 Eti pant, 43

Halpern v. Canada (Attorney General) (2003). 65 O.K. (3d) 161 at para. 5 (C.A.)
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USE THIS FRAME ONLY IF THIS CASE IS A JOINT APPLICATION FOR DIVORCE.

8A. A declaration that the Joint Anpiicants Marriage Certificate bearing registration number 

issued by the Province of Ontario for the r_rattme dated December 30. 2005, is a lewdly valid and binding

ocument: and

813. A temporary or interim Order reAuiring the Attorney General of Ontario to produce the following: 

(a) The Marriage Licence Application form submitted by the Joint Annlicants 

(b) The entire file relating to the Marriage License and Marriage Certificate hearing registration number

11111111Orssuecl to the Joint Applionts by the Province oiOntario;

(c) All documents includin electronic *„. L1 k ii or ui.ared b the Provi of Ontario re din

policies and procedures with respect to applications for Marriage Licences by non-resident same-sex

couples. and any information provided to such couples explaining the practice and policies of the

Province of Ontario;

(d) All statistical information obtained, received by, or in the possession of the Province of Ontario

relating to the number of non-residents who have entered into same-sex marriages in Ontario and/or

Canada since June 10, 2003; and 

A temporary or interim Order renuiring the Attorney General of Canada tnproduce the followingIs 8

Canada since June 10, 2003; and

81). An Order for Questioning of the Attorney General'of Canada, or his representative: and

8E. An Order for Questioning_of the Attorney General of Ontario. or-his representative: and

8P In the event that th i A licants' marti e is determ to be invalid at law eneral and ill

(a) All statistical information obtained. received by or in the possession of the Government of Canada
•tt relating to the number of non-residents who have entered into same-sex marriages in Ontario and/or

ages in the amount of $30,000 for negligent misrepresentation by the Province of Ontario, as more

cificallv described:in this Application: and
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15. The same is true with respect to the institution of divorce. IL too, is a central component of the freedom

to live life with the mate or one's choice. It, too, is an intensely personal decision that engages a

complex set of social, political, religious and financial considerations. IL, too, is now considered a basic

clement of social organizations around the world, Its relevance, too, flows from the incalculable value

placed on public recognition of the marital relationship.

16, The Joint Applicants cannot get divorced in any jurisdiction. They are prevented from severing the legal

and psychological bonds of marriage in a way that other couples routinely take for granted.

17.The Joint Applicants ask the court to invoke its parens patriae jurisdiction and order that they be

allowed to seek a divorce in the province of Ontario.

18.in the alternative. the Joint Applicants seek a declaration that their Marriage Certificate bearipg

re i r_g num.. etA111111..ja a valid and bindinj legal d mentor d that the one year residency

requirement to obtain a divorce in Canada, pursuant to the definition of "divorce proceeding- in ss, 2(1)

and 3(1) of the Diroree .40, S.C. 1985, c. 3, is constitutionally invalid only with respect to them as a

discreet group. because it discriminates against them in its application on the basis of sex, sexual

orientation, and residency contrary to s. 15(1) of the Charter and violates their rights to life, liberty and

security or the person contrary to s, 7 of the Charier. The Joint Applicants submit that these violations

are felt exclusively by them as non-resident same-sex couples married in Canada, and that they cannot

be saved by s, 1 of the Charier. They seek a constitutional exemption granting them leave to file a joint

application for divorce in the Ontario Superior Court of Justice immediately.

Essential Facts about the Joint Applicants

19, A, Nallillairnd awAimmir began dating in 2001 and were married in Toronto.

Ontario on December 30. 2005. See oaEe 7A,

20.vlarives and works inaillarlorida in the area of early childhood education. lir works

in buSiness development for a large company in London. England, where she also lives. \Wand

1111110separated on or about March 1, 2009 and have no children or outstanding corollary issues

resulting from the breakdown of their marriage.

21. has been with the same employer for nearly I/ years working as a pre-school teacher, and she

has deep roots in the Clearwater community. 1.1111ras worked for the same company since 2002.

Unfortunately, her company does not have any international offices and so transferring to a Canadian

location is not possible. Given the difficult economic times, both parties arc sceptical that they could



3

nnnn•n••

19B. . Tbe Joint Applicants travell0 to Toronto in 20t_/5_ for t ,e si ecific se of ettin married. ' 11 w

issued a Marriage License by the Province of Ontario and, subsequent to the marriaac, a Marriage Certificate

bearinit the re isg_. ),_t_rn2...LmkellillikB a .rat marria e the Joint A_pplicants relied on t

words and actions of the provincial government that the Marriage License and Marriage Certificate issued to

them were valid. Al no time were they advised by either the provincial or federal overmnents that their

marriage was not valid. in addition to  the emotional distress caused to the Joint Applicants, they specifically

incurred legal and travel costs associated with a marriage that was promoted by the  provincial and federal

governments and which is now being denied, 
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find adequate employment in C'anada.

21.The state of Florida does not recognize the Joint Applicants marriage, and will not grant them a

divonx. Although the United Kingdom grants civil partnerships to same-sex couples, it will nOt

recognize the Canadian marriage and thus will not grant a divorce.

22.vailand 1 ire married. They want, and are entitled to, a divorce. Even if the United Kingdom

was prepared to dissolve the union as a civil partnership, it is unfair to place all of the responsibility with

Nil. Either party should be able to initiate and participate in her own divorce proceedings.

23.Neither imprnor Lewd able to move to a new country, alone and isolated, to engage in the

already lonely and isolating process of obtaining a divorce. MOW a close relationship with her

family, all of whom reside close to her Clearwater home. IIIIIIrparents live within fifteen minutes of

her home; this is especially important as her father's health is currently deteriorating and she has no

siblings to assist her with his care.

24.Immornd soiricred and believed that Canada. the country that married them, would afford them

the respect and dignity to legally end their marriage. Without this. they cannot move on from this

chapter in their lives. The fact that they Continue to be connected by the legal institution of marriage

impinges their ability to pursue new relationships and to feel comfortable doing so. Ft* instance,

although the United Kingdom will not grantL divorce. her marriage to amp. prevent her

from entering into a civil partnership in England.

25.White v and Allee cooperating on this Joint Application, the breakdown of their marriage

has been painful and will continue to be until they are able to be formally released by divorce.

The Importance of this Case

26.The Joint Applicants, individually and as a couple. made the intensely personal decision to get married.

They chose to be married in Canada because it is one of the only countries in the world that recognizes

the importance of this decision for same-sex couples, irrespective of where they live.

27.The Joint Applicants, individually and as a couple, made the intensely personal decision to get divorced.

Unfortunately, no country in the world recognizes the importance of this decision for same-sex couples,

irrespective of where they live.
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28, Simply. the Joint Applicants are without remedy.

tatutory Framework

29. The Divorce Act governs the institution of divorce in Canada and is the source ofthe court's jurisdiction

to grant orders for divorce and/Or corollary relief.

30. A divorce proceeding is a proceeding in a court in which either or both spouses sock a divorce alone or

together with a child suppoit order. a spousal support order or a custody order. A corollary relief

proceeding in a court in which either or both former spouses seek a child support order, a spousal

support order or a custody order.

Divorce Ac!. S.C. 1985. c. 3. s. 2(1)

3 / . A Court in a province has jurisdiction to hear and determine a divorce proceeding if either spouse has

been ordinarily resident in the province for at least one year iniinr-diately preceding the commencement

of the proceeding.

Divorce AN, SC. 1985. c. 3. s. 3(1)

32. A court may also hear and determine a corollary relief proceeding if the former spouses were divorced in

Canada and if: (a) either former spouse is ordinarily resident in the province at the commencement of

the proceeding: or (h) both former spouses accept the jurisdiction of the court.

33. A person is considered "ordinarily resident" in a province if he or she moves to, or lives in, a province

with an intention of making it his or her home for an indefinite period. Generally speaking. temporary

absences do not create gaps in ordinary residency.

bfarPherson v. MacPherson (1976). 13 O.R. (2d) 233 at paras. 11 and 18



Historical Context

34. The residency requirement mandated by ss. 2(I) and 3 of the Divorce Adl stems from the English

common law rule that a court could only grant a divorce to parties who were domiciled within its

jurisdiction. Generally speaking, a person was domiciled in a country if he had a permanent home to

which he intended to return. This rule had a devastating effect on a married woman who, by virtue of her

marriage, was deemed to have the same domicile as her husband. This held true even if her husband

deserted her and moved out of the jurisdiction, thus making it impossible for her to seek a divorce.

Le Mesurier v. Le Mesurier. 118951 A.C. 517 (P.C.)

See also: Bernard Green. "The Divorce Act of 1968". (1969) 19 Ti. Toronto L.J. 627 at 628

35.1n 1930. Canada relaxed the restrictions with respect to domicile. The Divorce Jurisdiction Act, 1430

(Can). e. 15, allowed a deserted wife to file a petition for divorce in (1) the province in which her

husband was domiciled immediately preceding the -petition; or (2) in the province in which he was

currently. domiciled. The Act. however, did not assist women who were new to Canada and had been

deserted, or women who had moved to another province after having been deserted. While women

could. in theory. travel tor the domicile of their &sorted husbands for the purpose of obtaining a divorce:.

practical realities precluded most from doing so.

36. As such, many women who were deserted by their husbands received no child or spousal maintenance

and were prevented from re-marrying and creating a new, legal family unit.

37. Parliament again attempted to address the restrictive nature of the domicile requirement when it passed

sweeping divorce reform legislation in 1968. Under s. 5 of the Divorce Act, 1468 1 S.C. 1968, e.24. a

cOurt could hear and determine a petition for divorce if the petitioner was domiciled in Canada and if

either spouse had been ordinarily resident in the province for 12 months and actually resident in the

province for 10 months. Under the Act, a woman could acquire a domicile independent from her

husband.

38. The questions of domicile and residency were confusing and unwieldy , for the courts. In 1985,

Parliament stripped the domicile requirement altogether. leaving the one year residency requirement as it

appears today.



  

39.The ongoing residency requirement is said to be necessary in order to prevent Canada from becoming a

divorce haven. In the United States. it has been considered a legitimate requirement on the basis that the

State has an interest in ensuring . a connection between it and its divorce applicants, as well as an interest

i n insulating its divorce orders from collateral attack.

Green„mprii

Senna v. !owe (1975), 419 U.S. 393 at 404-410 (U.S. Supreme Court)

40. Section 22(1) of the Divorce Aci specifically lists residency as a ground upon which Canadian courts

must recognize a foreign divorce order. Section 22(1) states as follows;

Recognition of foreign divorce

(1) A divorce granted. on or after the corning into force (Allis Act, pursuant to a taw cora country or subdivision
of a country other than Canada by a tribunal or other authority having jurisdiction to do so shall he recognized
for all purposes of determining the marital status in Canada of any person. if either former spouse was
ordinarily resident in that country or subdivision fur at least one year immediately preceding the
commencement of proceedings for the divorce.

Worn

(2) A divorce granted, after July 1. 1968. pursuant to a law of a country or subdivision of 3 country other than
Canada by a tribitnal or other authority having jurisdiction to do so. on the basis of the domicile of the wife in
that country OP subdivision determined as ir she were unmarried and if she was a minor, as if she had attained
the age of majority, shall he recognized for all purposes or determining the marital status in Canada of any
person.

41. However, , residency is not the only legitimate basis upon which to recognize a foreign divorce order,

Section 22(3) of the Act preserves any other rule of law respecting the recognition of divorces grunted

otherwise than under this Act". Specifically:

Section 22(3) of the Divorce Act expressly preserves pre-existing judge made rules of law pertaining
to the recognition of foreign divorces. it may be appropriate to summarize these rules. Canadian
courts will recognize a foreign divorce.: (1) where jurisdiction was assumed on the basis of the
domicile of the spouses; (ii) where the foreign divorce, though granted on a non-domiciliary
jurisdictional basis. is recognized by the law of the domicile of the parties; (iii) where the foreign
jurisdictional rule corresponds to the Canadian jurisdictional rule in divorce proceedings; (iv) where
the circumstances in the foreign jurisdiction walld have conferred jurisdiction on a Canadian court
had they occurred in Canada; (v) where either the petitioner or respondent had a real and substantial
connection with the foreign jurisdiction wherein the divorce was granted; and (vi) where the foreign
divorce is recognized in another foreign jurisdiction with which the petitioner or respondent has a
real and substantia/ connection.

Although the aforementioned rules were established by decisions of the English courts, they have
generally been followed by Canadian courts, at least in those provinces that adhere to the common
law tradition.

Julien Payne. 1-1tmie on Divorce. 4th ed., at p. 111



Form 8A: Application (Divorce) (page 12) Court File Number

ISee also indyka V. indyka. 1196712 All H.R. 689 (U.K. 1-1.1-.) and F.1 &and r. Orabi. 2005 NSCA 28 at para. 14

(N.S.C.A.I.

42. Although intended to weed out artificial bases for divorce, the real and substantial connection test must

look at the significance of the link between the subject 'matter and the proposed jurisdiction, not just

between the parties and the jurisdiction.

(T.M.A.) v. (.4.1.L), 2010 NBCA 4 at para. 25

43.Jr is conceded that there may be no real and substantial connection whore an application for divorce is

made to a foreign court for the sole purpose of obtaining a divorce, where that purpose is found to he

"fraudulent or improper".

Jean-Gabriel Castel & Janet Walker, Canadian Conflict of Laws, 6th ed.. loose-le.af (Markham: LexisNexis

Canada Inc.. 2007 at s. 17.2.c

44. However, the real and substantial connection test must be considered in the context of the claim. In this

ease, the Joint Applicants are connected to Canada by virtue of having been legally married here. As

their Canadian marriages are not recognized in the jurisdictions in which they reside. not only do the

Joint Applicants have a real and substantial connection with Canada. their only real and substantial

connection is with this jurisdiction.

45.Three things arc clear: (1) the domicile/residency requirement for obtaining a . divorce in Canada has

long had discriminatory effects against historically disadvantaged persons. mainly women; (2) it is by no

means a necessary requirement for protecting Canadian divorce orders from attack, particularly where

most states refuse to recognize the Canadian marriage subject of the divorce order; and (3) it is a concept

that Parliament has continued to review and modify in an effort to address its negative impacts.

Parens Patriae and Legislative Gap

46.The court's parens patriae jurisdiction is not limited to the protection of children. Rather, it is founded

"on the need to act for the protection of those who cannot care for themselves...it is to be exercised in

the 'best interest of the protected person. or again for his or her 'benefit' or 'welfare."

Ere, R17,1198612 S.C.R. 388 at para. 73



47. Fven where there is legislation in the area. the court may invoke its pareas parriac jurisdiction to deal

with uneontempialed situations, where it appears -necessary to do so for the protection of those who fall

withm its ambit.

Eve. Re, supra at para. 42

48. The court's general inherent power is always available to fill gaps in the legislation or to supplement the

powers of the local authority.

B. (a) e. Newlinualland (Direcrar of Child Welfare). 1 1 8212 S.C.R. 716 at para. 12

49. The Ontario Court of Appeal has held that the exercise of the parens parriae jurisdiction is appropriate

where there is a legislative gap OT for the purpose of rescuing a child in danger.

B. (A. C.) v. B. (10, 2010 ONCA 714 at para. 28

A.A. p. B U. (2007). 83 O.R. (3d) 561 (C.A.) at ram. 27

50. Acklitionally, the court has not foreclosed the possibility that the pareas putriae jurisdiction may be

P
roperly invoked where there is no legislative gap but where it is necessary to do so to achieve the

overriding objective of the legislation.

A.A. v. øa. supra. at para. 40

R. (C.) v. Children's Aid Surgery of flamifton, 120041 0.5. No. 3301 (Ont. S.C.J.) at para. 125

51.The Joint Applicants appreciate that the parerts parriae jurisdiction has generally been used to assist

children and persons with disability. They do not suggest that they fall into either category by reason of

their sexual orientation or family status. However; they are in a similar position of vulnerability in this

situation.

52.The Joint Applicants belong to a group of persons in need of protection. Gays and lesbians continue to

be persecuted in most countries of the world. Even in countries that recognize basic human rights, same-

sex couples are afforded rights and recognition only after intense litigation during which they are fought

every step of the way by their own governments, The struggle to have same-sex relationships legally

rixognived and respected has been long. arduous. and still continues. Farther, legislation in almost every
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part of the world, including Ontario. is largely unresponsive to the realities of same-sex families.

devaluing their roles as spouses and patents.

53. The state or Florida, where VI'presides, does not recognize her marriage to faris amounting to

anything more than a friendship. The United Kingdom's civil partnership scheme. which grants same-

sex couples similar rights to married couples, clearly tells gays and lesbians that they can never be part

of the marriage "club".

54. As a result of this widespread systemic discrimination and persecution, the Joint Applicants clearly

belong to a group of vulnerable persons. Without the protection of the court, the Joint Applicants are

legally. psychologically and emotionally hound to each other in the union of marriage against their will.

55.This is a case where the exercise of the paren.v patriae jurisdiction is appropriate, even in the absence of

a legislative gap- As stated by the Supreme Court of Canada in Miglin v. Miglin, the overarching

objectives of the Divorce Act are finality. certainty, and autonomy. Clearly, these objectives cannot be

achieved with respect of the Joint Applicants without the assistance of the court.

Miglin r. Miliu. 2003 SCC 24 at para. 4

56. in the alternative, the Joint Applicants submit that there is a legislative gap in the Divorce Act with

respect to their unique circumstances.

57, In A.A. v. B.IL, Rosenberg LA. held that changing social conditions had created a gap in the Children's

Law &form Act: "Present social conditions and attitudes have changed. Advances in our appreciation of

the value of other types of relationships and in the science of reproductive technology have created gaps

in the CLRA's legislative scheme."

A.A. v. AB.. supra at para. 35

58. As a rest* of the Supreme Court of Canada's decision in M H. and, particularly, the Ontario Court or

Appeal's decision in Halpern v. Canada, advances in our appreciation of the value of other types .of

relationships has created a gap in the Divorce Ad.

M .v. IL, 11999] 2 S.C.R. 3

Halpern, supra



59.This gap is certainly unintended. At the time that the 1985 version of the Divorce Act was drafted. it was

inconceivable that the right to marry would one day extend to same-sex , couples. It was even more

inconceivable that. due to systemic discrimination and outright persecution, gay and lesbian couples

would come io Canada as one of the only jurisdictions in which they could exercise equal rights to

marry.

60.Arguably, the legislative history of the Divorce Act highlights a recognition on the part of Parliament

that the residency requirements have disadvantaged the less powerful in our society. At the time the

requirements were re-drafted in 1985, this group of powerless persons consisted solely of women.

Today. as a result of our changing attitudes about` marriage, it now includes non-rmident same-sex

couples who were married in Canada and have no ability to get divorced anywhere in the world.

61.This is clearly an unintentional gap not contemplated by the legislation that can only be rectified with

the assistance of the court.

62.The Joint Applicants ask that this issue proceed to argument earlier than the balance of the issues, such

that they do not have to bear the burden of advancing a Charter case, and the Respondents do not have

to defend one. unless absolutely necessary.

Application or the Charier

(3. If the court is unwilling to grant the Joint Applicants a divorce using its paretts parrfae discretion, the

Joint Applicants rely on ss. 15 and 7 of the Charter,

_ 64. The application of the Charter is governed by s. 32( I ), which reads as follows:

32. Cl) This Charter applies

(a)to the Parliament and government of Canada in respect of all matters within the authority of
Parliament including ail matters relating to the Yukon Territory and Northwest Territories; and

(b) to the legislature and government of each province in respect of all matters within the authority of
the legislature of each province,

65. As a genera/ rule, Canadians abroad are subject to the law of the country in which they are located, and

cannot avail themselves of their rights under the Charter.

Khadr v. Canada, 2010 SCC 3 at para. 14.



R. v. Hope. 2007 SCC 26410071 2 S.C.R...2g2 (S.C.c.). at pam. 48

66. The Charter may apply to the activities of Canadian officials participating in foreign state actions, where

such participation violates Canada's international obligations or fundamental human rights norms_

Khadr. supra.

Nape. supra. at para. 52,

Khadr v. Canada. 1200812 S.C.R. 125 al para..18.

67, In this case. the Joint Applicants are not asking that the Charter apply to them or to Canadian officials

extraterri today. Rather, the Joint Applicants are applying for a divorce in Canada, and are being denied

tbe opportunity to do so. in Canada. They reside elsewhere but will be physically present before the

court in Canada to present the application and seek relief. For the purposes of this application, the Joint

Applicants are included in the terms "every individual" within the meaning of section 15 of the Charter,

and "everyone" within the meaning of section 7 of the Charter:

Singh r. C'aanda (Minisier of Einplaynient and Immigration). 119851 1 S.C.R. 117 at para. 81

Stiresh v. Canada (Minister of Citivnsiiip and hmnigraiion). [20021 I S.C.R. 3 at para. 47

Lion 150 ) of the Charter: Equality Rights

68. Section 15 of the Charter provides:

(1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit
of the law without discrimination and, in particular. without discrimination based on race, national or ethnic
origin. colour. religion, sex, age or mental or physical disability,

(2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of
conditions of disadvantaged individuals or groups including those that arc disadvantaged because of race,
national or ethnic origin. colour. religion, sex. age or mental or physical disability.

69.1n Kapp, the Supreme Court of Canada reaffirmed that substantive, rather than formal, equality remains

"central to the Courts approach to equality claims". The similarly situated test. which seeks to treat

"likes" alike, is steril e . and narrow and has no place in a substantive equality analysis.

R. v. KaPp, 12008)2 S.C.R. 483 at paras. 14-26

70. A law of general application may violate section 15(1) of the Charter even if its purpose and intention
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arc not discriminatory. Indeed. -the fact that a discriminatory effect was unintended is not determinative

of its general Charter analysis and certainly does not determine the available remedy'.

British Columbia (Public Service Employee Relations Con runissian) v. B.CG.K.U.. 119991 3 S.C.R. 3 at para. 49

Law v. Canada (Minister of Employment and Immigration
.), [1 9991 1 s.c.K. 497 at para. 80

71. It is precisely when a law is not discriminatory on its face but causes disadvantage to a vulnerable group

that the group's distinct needs must be taken into account. In such a ease. there will be never be a mirror

comparator group because it is the claimant group's "non-alikeness - that precipitates its disadvantage.

72. Applying a substantive equality approach to this case. the Court must stand in the shoes of the Joint

Applicants. Taking this contextualized approach, it becomes clear that the Joint Applicants are married,

lesbian, non-resident couples. in a global culture that rejects, denigrates. and often abuses their marital

status and family life choices.

73. A claimant group may suffer disadvantage on the basis of several enumerated or analogous grounds.

which are necessarily interconnected and must be understood and analyzed together.

Falith ler v. Ontario (2002). 59 O.R. (3d) 481 at pant. 72 (('.A.)

74. Exclusion from a legal and social institution on the basis of sex and sexual orientation is discriminatory

and violates s. 15(1) of the Charter. Residency may be considered an analogous ground, where it is

found to be an immutable characteristic and used to differentiate between persons with discriminatory

effects.

Ha/per: v, Canada, supra

R. v. Turpin. 119891 1 S.C.R. 12%

75.The one year residency requirement in the Divorce Act has had a particularly severe and debilitating

effect on the Joint Applicants, specifically because they are a married, non-resident lesbian couple.

Unlike (a) married. resident same-sex couples or (b) married, non-resident opposite sex couples, the

Joint Applicants have no reasonable prospect of obtaining a divorce anywhere in the world. Their claim

must be understood with reference to the combination of factors from which the disadvantage arises.

76. When it allowed the Joint Applicants to be married in this jurisdiction. Canada chose to address and
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rectify an ongoing campaign of discrimination against resident and non-resident same-sex couples

across the globe. Having done so, it cannot now parse out the Joint Applicant's residency status and

claim to have no responsibility to them, notwithstanding the devastating disadvantage caused to them by

the one year residency reqUirelilent.

77. It is clear that the one year residency requirement in the Divorce Act has the effect of denying the Joint

Applicants. as belonging to a discreet and localized group of people, access to the institution of divorce

by failing to take into account the needs of an already vulnerable group Of non-resident same-sex

Couples. Their choice to be married, and now divorced. is ignored or dismissed with contempt in almost

every country of the world. The current Canadian statutory framework fails to address the special and

distinct needs of this group of women. thereby undermining the validity of their marriages, implying that

their decisions are less worthy of social recognition and value, and exacerbating, the ongoing

discrimination against them on a global level.

Section 7 of the Charter: Lite, Liberty and Security of the Person

78. Section 7 of the Charter guarantees that everyone has the right to life, liberty and security of the person

and the right not to be deprived thereof except in accordance with the principles of fundamental justice.

Every human being who is physically present in Canada is entitled to the protection afforded by this

section.

Singh v. Canada (Minister of Employment and knntigratirm). II98.51 1 S.CR. 117 at para. 81

Suresh v. Canada (Minister qf Citizenship and Immigration), [20021 1 S.C.R. 3 at pant. 47

79.The section 7 rights to life, liberty and security of the Person are based on basic notions of human

dignity, personal autonomy, privacy and choice in decisions regarding an individual's fundamental

being. As a result. it has been recognized that the right to liberty and security of the person is infringed

where the state's action deprives individuals of the ability to make decisions of fundamental personal

importance or jeopardizes their psychological integrity. Psychological integrity is affected where the

state action causes "greater than ordinary stress and anxiety."

New Brunswick (Minister of Health & Community Services) v. G. (.1.). [199913 S.C.R. 46 (S.C.C.). at pare. 60
Chaortfli v. Quebec (Procuretor General). 2005 SCC 35 at pants. i 16-117
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Rodriguez v. British Columbia (Attorney General).1199313 &CR: 519 at pp. 587

80. It is a principle or fundamental justice that the state may not deprive a claimant of her section 7 rights in

a manner that is "arbitrary or unfair or that is unrelated to the state's interns!" in promoting its legislative

objective. It is also a principle of fundamental justice that government action must not be so extreme

to be "disproportionate to any legitimate government interest".

Rodriguez v. British Columbia (Attorney General), supra at pat-a. 33

Suresh v. Canada (llintster of Citizenship and immigration), [20021 1 S.C.R. 3 at para. 47

81.The one year residency requirement in the Divorce Aci deprives the Joint Applicants. as a specific group

of pemons. of the intimately personal decision to end their marriages through divorce. It does so in a

manner that is unfair and discriminatory, and which is not reasonably connected to any legitimate

legislative objective. The Canadian government can hardly be concerned with comity in the ease or the

Joint Applicants, since iheir Canadian Marriage is only recognized by a few countries in the world.

82.The denial of this important lifc choice reinforces social prejudices that the Joint Applicants are not

"really married" and. indeed, prevents them from choosing to re-marry in the future. The result for the

Joint Applicants is emotionally degrading and psychologically profound.

83.Further, the willingness of the Canadian government to grant the Joint Applicants' marriage but to deny

them any access to a legal divorce leaves them entirely without recourse. It is legally and procedurally

unfair for a government to grant the right to marry, to perform such marriages. and to then leave the

Joint Applicants with absolutely no remedy.

don I of the Charter

84. Under section 1 or the Charter, the task or defending a constitutional breach falls to the Respondents.

R. Even if the residency requirement in the Divorce Act is legitimate in its general application. there is no

reasonable basis for preventing the Joint Applicants from filing a joint application for a divorce alone.

86. The only compelling purpose of the residency requirement is to prevent Canadian divorce orders from

collateral attack in other jurisdictions. However, even if the Joint Applicants obtained a divorce after

residing in a Canadian province for.one year, the Canadian divorce. order would still be unrecognized by
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almbst every country in the vvorld. With respect to the Joint Applicants, as part of a specific and discreet

group. the objective of the legislation holds no weight und cannot justify their exclusion from obtaining.

a divorce in Canada.

Remedy

87.The Joint Applicants are seeking a constitutional exemption froin ss. 2(1) and 3(I) of the Divorce Act.

They wish to apply for a joint divorce immediately in the Ontario Superior Court of Justice.

88. In principle, a constitutional exemption may be available where otherwise valid legislation applies in a

manner that violates a particular claimant's Charter rights. A majority of the Supreme Court of Canada

has recognized that In certain circumstances a 'constitutional exemption' might be granted from

otherwise valid legislation to particular individuals whose religious freedom was adversely affected by

the legislation".

R. v. Vider.flickx. 1/98612 S.C.R. 713 at para. 147

R. r. Big M lOtn.rg Mart Ltd. 1 985 1 I S.C.R. 295 at p. 
315

89. The scope of the constitutional exemption is not limited to cases of freedom of religion. In concurring

reasons in Corhiere v. Canada. HeureuX-Dube I. stated: "The constitutional exemption may apply

when it has not been proven that legislation is unconstitutional in general, but that it is unconstitutional

in its application to a small subsection of those to whom the legislation applies".

Corbicre v. Canada (Minister Of Indian & Northern Alai's), 119991 2 S.C.R. 203 at pant. II/

Sec also: R. n. Rose. 1199813 S.C.R. 262 at para. 66 (per I.:ileums-Dube, concurring)

90. For an exemption to apply where legislation is otherwise valid. "there must be an identifiable group.

defined by non-Charter characteristics, to whom the exemption could be said to apply".

RodriRtlez, supra at para. 230 (per Lamer C.J.. in dissent)

91. The Joint Applicants recognize that, to date, a constitutional exemption has only been granted as an

interim measure; to protect the interests of a party in the face of a suspended declaration of invalidity.

Corhiere. _wpm at para. 22 (per WI Add' ri and Bastarache Jj.. for the majority)
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11 isinp 1 .. Onaida (A itorney &metal) (2004). 73 O.R. (3(0641 (CA.) at para. l23:1200711 S.C.R. 429

92. However. the Supreme Court has recognized that the application of the constitutional exemption could

be expanded along the lines suggested by the majority in Big Al' Drug Mart and Videoflicks, and by

L'Ileureux-Dube J. in Corbiere and Rose. where "there is evidence of special circumstances upon which

this possibility might be raised".

C.-nrhiere, supra at para. 22 (per MeLachlin and Bastaniche It, for ihe majority)

93.This is clearly a case of special circumstances as contemplated in Curhi„err. The Joint Applicants form

part of a discreet group of persons who were married in Canada and who, by virtue of the application of

ss. 2(1) and 3(1) of the Divorce Act, cannot get divorced anywhere in the world because of the combined

effects of their residency, sex and sexual orientation.

94. A constitutional exemption is the simplest and most purposive way to remedy the violation of the Joint

Applicants' rights while maintaining the integrity of the Divorce Act As it applies generally.
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