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UNITED STATES OF AMERICA,
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COMPLAINT

Salem Financial, Inc. ("Plaintiff"), as Sueeessor-in-Interest to Branch Investments LLC

("Branch"), alleges the following on behalf of itself and the members of the af1iliated group for

which Branch filed consolidated U,S. federal income tax returns:

NATURE OF THE ACTION

I, This is an action arising under the Internal Revenue Code of 1986, as amended

and codified in Title 26 of the United States Code, for recovery of$688,110,924,80 in federal

income taxes and penalties erroneously and illegally assessed against and collected from Plaintiff

by the United States of America ("Defendant") for Branch's taxable years ending December 31,

2002, December 31, 2003, December 31,2004, December 31,2005, December 31, 2006, and

June 15, 2007 (each a "Tax Year" and collectively the "2002-2007 Tax Years"), together with

deficiency interest assessed on this amount and collected from Plaintiff, plus overpayment

interest on the amount to be refunded, or such greater amount as is legally refundable.

2. Branch (EIN 51-0349647) timely filed consolidated Form 1120 U.S, Corporation

Income Tax Returns for the 2002 Tax Year on September 12,2003; for the 2003 Tax Year on
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September 10,2004; for the 2004 Tax Year on September 14,2005; for the 2005 Tax Year on

August 28, 2006; for the 2006 Tax Year on August 30, 2007, with a supplemental return for the

2006 Tax Year filed on September 14,2007; and for the 2007 Tax Year on September 12,2008

(each a "U.S. Tax Return" and collectively the "2002-2007 U.S. Tax Returns"). The name and

address appearing on each of the returns were as follows:

2002 U.S. Tax Return: Branch Investments LLC
300 Delaware Ave, Ste 1211
Wilmington, DE 1980 I

2003-2007 U.S. Tax Returns: Branch Investments LLC
1007 Orange St, Nemours Bldg, Ste 1407
Wilmington, DE 19801

3. On March 26, 2009, Branch filed a Form 1120X Amended U.S. Corporation

Income Tax Return for its 2006 Tax Year (the "2006 Amended U.S. Tax Return"). The name

and address appearing on thc return was as follows:

Branch Investments LLC & Subsidiaries
1007 Orange St, Nemours Bldg, Ste 1407
Wilmington, DE 1980 I

4. The 2002-2007 U.S. Tax Returns and the 2006 Amended U.S. Tax Rcturn were

each filed with the Internal Revenue Service Center, Ogden, Utah.

,JURISDICTION AND VENUE

5. This Court has jurisdiction over this matter pursuant to 28 U.S.c. § 1491 (a)

and 26 U.S.C. § 7422.

6. Venue for this action is proper pursuant to 28 U.S.c. § 1491(a).

PARTIES

7. Plaintiff (EIN 26-0229198), a corporation organized under the laws of the State of

Delaware, is an investment holding company, and is a wholly-owned subsidiary of Branch
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Banking and Trust Company ("Bank"), a commercial bank chartered in the State of North

Carolina.

8. Upon Branch's merger with Plaintiff on February 28, 2009, Branch ceased to

exist and PlaintitT became the successor-in-interest to Branch.

9. During the 2002-2007 Tax Years, Branch used an accrual method of accounting.

10. During the 2002-2007 Tax Years, Branch was a partially owned subsidiary of

Bank.

II. During the 2002-2007 Tax Years, Bank was a wholly-owned subsidiary of BB&T

Corporation CBB&T"), a holding company that is organized under the laws of the State of North

Carolina and that is engaged in a broad range of financial services through its subsidiaries.

12. Defendant is the United States of America.

FACTUAL BACKGROUND

13. The Bank, like most banks, carns a proJit through the spread between the rate at

which it borrows funds and the rate at which it is able to lend or invest those funds.

14. To maximize its profits and to stay competitive with other tinancial institutions,

the Bank has historically attempted to borrow funds at the lowest possible rate that is available

on acceptable terms from a variety of sources.

15. Plaintiffs claims arise from the tax consequences of a $1.5 billion secured

tinancing provided by Barclays Bank pic ("Barclays") to Bank, through Branch, at an interest

rate approximately 2.9 percent below Bank's normal cost of funds (the "Barclavs Financing").

16. Barclays, a corporation engaged in Jinancial services and organized under the

laws of England and Wales, was able to offer funding to the Bank at a rate below the Bank's

usual cost of funds because the Barclays Financing allowed Barclays to obtain certain U.K. tax

benefits.
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17. As a result of the Barclays Financing, Branch incurred a tax liability in the United

Kingdom for which it claimed foreign tax credits on its 2002-2007 U.S. Tax Returns.

18. The foreign tax credits claimed by Branch relieved it from double taxation of its

1I1eome.

Description of the Barclays Financing

19. Bank and its subsidiaries undertook the following steps to implement the Barelays

Financing:

a. On July 30, 2002, Bank contributed approximately $5.75 billion to

Branch, consisting of $5.67 billion of income-producing assets (the

"Assets") and $80 million in cash.

b. On July 30, 2002, Branch contributcd approximatcly $6.08 billion,

consisting of the Assets and other financial assets and cash, to Branch

Finance LLC ("DelCo") in exchange for all of the mcmbership intcrcsts in

DelCo, which included: Class 1 Ordinary Voting Shares worth

approximately $65 million CDclCo Class 1 Shares") and Class 2 Ordinary

Non-Voting Shares worth approximately $6.015 billion CDelCo Class 2

Shares"). DelCo was a newly formed Delaware limited liability company.

c. On July 30, 2002, Branch contributed approximately $89 million of

financial assets and all of the DelCo Class 2 Shares to Branch Funding

Trust (the "Trust") and subscribed for the Trust's Class A Units with an

aggregate valuc of approximately $4.6 billion and the Trusfs Class B Unit

valued at approximately $1.5 billion. The Trust was ncwly formed under

the laws of the State of Delaware.
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d. Delaware Trust Capital Management, Inc. Clnitial Trustce"), a preexisting

corporation organized under the laws of Delaware, was initially appointed

the trustcc of the Trust. Branch Managemcnt LLC ("Manager"), a newly

formed limited liability company organized under the laws of Delaware,

was the manager of the Trust. Manager was wholly owned by Branch.

e. On August 1,2002, Branch contributed half of its Class A Units in the

Trust to Branch Holdings LLC CNewCo"), a newly formed limited

liability company organized under the laws of Delaware. NewCo was

wholly owned by Branch.

1'. On August 8, 2002, Branch Administrators Limited ("Trustee") replaced

the Initial Trustee as trustee of the Trust. Trustee was an entity newly

formed under the laws of England and Wales. Trustee was owned by

Branch and DelCo.

20. On August I, 2002, Barclays subscribed for the Class C, D, and E Units in the

Trust for $1.5 billion (the "Barelays Subscription").

21. On August 1,2002, the Trust distributed the $1.5 billion raised from the Barelays

Subscription to Branch in complete redemption of the Class B Unit. Branch then lent the $1.5

billion raised from the Barelays Subscription to two affiliates of Bank for use in their ordinary

course of business.

22. Barelays and Branch executed two forward sale agreements (one with respect to

the Class C Unit and Class E Unit and another with respect to the Class D Unit) pursuant to

which Branch agreed to repurchase the Class C, D, and E Units from Barciays five years later for
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a price equal to the total original subscription amount of $1.5 billion plus an amount calculated

by reference to a fixed interest rate (the "Forward Sale Agreements").

23. Barclays and Branch also executed a swap agreement (the "Swap Agreement")

under which Branch's obligation (the "Floating Interest Obligation") was calculated by the

product of (i) a notional principal amount of $1.475 billion, and (ii) a floating rate tied to the 1

month London Interbank otTered Rate ("LlBOR"). The Floating Interest Obligation was

reduced by a predetermined amount (the predetermined amount referred to as the "Barclavs'

Offset"). The Swap Agreement etTeetively converted Branch's fixed rate interest obligation

payable at termination pursuant to the Class C Unit and Class E Unit Forward Sale Agreement

into a floating rate interest obligation payable monthly. Barclays' OfTset reduced the interest rate

on the Barclays Financing to 2.9 percent below the Bank's normal cost of funds.

24. According to the terms of the Barclays Financing, whenever Branch's Floating

Interest Obligation was greater than Barclays' Offset, Branch would make a net payment to

Barclays. Conversely, whenever Branch's Floating Interest Obligation was less than Barelays'

Offset, Branch would receive a net payment from Barelays equal to the difference between the

two amounts.

a. Based on the I-month LIBOR rates in efTeet during the 2002-2005 Tax

Years, Branch's Floating Interest Obligations during each of those years

were less than Barclays' Offsets, and Barclays accordingly made net

payments to Branch pursuant to the Swap Agreement.

b. Based on the I-month UBOR rates in efTeet during the 2006-2007 Tax

Years, Branch's Floating Interest Obligations during each of those years
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were greater than Barclays' Offsets, and Branch accordingly made net

paymcnts to Barclays pursuant to the Swap Agreement.

25, Thc holder of thc Class D Unit was entitled to monthly distributions calculated

bascd on a variable intcrest rate ticd to LIBOR on a principal amount of $25 million (the "Class

D Unit Distribution").

26. Together, the Barclays Subscription, the Forward Sale Agreements, the Swap

Agreement, and the Class D Unit Distribution, in addition to other agreements between the

parties, constituted the secured financing of $1.5 billion that Barclays provided to Bank, through

Branch. The Forward Sale Agreements, the Swap Agreement and the Class D Unit Distribution

provided for the payment of interest on the $1.5 billion financing.

27. The Barclays Financing terminated in April 2007.

U.S. Tax Reporting of the Barclays Financing

28. Pursuant to the terms of the Barclays Financing, the Class C, D, and E Units in

the Trust were treated as owned by Branch for U.S. federal income tax purposes.

29. Pursuant to the requirements of U.K. tax law, the Trustee accrued and paid U.K.

income taxes in the amount 01'$498,161,951 on the income earned by the Trust during the 2002-

2007 Tax Years.

30. Branch reported on its 2002-2007 U.S. Tax Rcturns gross income in the amount

01'$2,276,785,213 as (i) foreign source income pursuant to the Internal Revenue Code and

Article 23 of the 1975 U.S.-U.K. Tax Treaty or Article 24 of the 2001 U.S.-U.K. Tax Treaty,l

I See Article 23, Convention for the Avoidance of Double Taxation and the Prevention of Fiscal
Evasion with Respect to Taxes on Income and Capital Gains, U.S.-U.K., Dec. 31, 1975,31
U.ST 5668 (the "1975 U.S.-U.K. Tax Treaty," which was in effect until March 31, 2003);
Article 24, Convcntion for the Avoidance of Double Taxation and the Prevention of Fiscal
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and (ii) "passive income" for purposes of the separate limitation categories under 26 U.s.c.

§ 904(d).

31. In the 2002-2007 Tax Years, Branch claimed $498,161.95 I of foreign income tax

credits (the "Credits") related to the Barclays Financing pursuant to 26 U.S.C. §§ 901 and 904,

the Treasury Regulations promulgated thereunder, and Article 23 of the 1975 U.S.-U.K. Tax

Treaty or Article 24 of the 2001 U.S.-U.K. Tax Treaty.

32. Branch treated its Floating Interest Obligation under the Swap Agreement as

interest expense. Branch treated Barclays' Offset under the Swap Agreement as reducing

interest expense.

33. On its 2002-2005 U.S. Tax Returns, because Barclays' Offsets were greater than

Branch's Floating Interest Obligations, Branch reported net interest income in the amount by

which I3arclays' Offsets exceeded Branch's Floating Interest Obligations on an accrual basis.

34. On its 2006-2007 U.S. Tax Returns, because Barclays' Offsets were less than

Branch's Floating Interest Obligations, Branch reported net interest expense deductions in the

amount by which its Floating Interest Obligations exceeded BarcIays' Onsets on an accrual basis

(the "Interest Expense Deductions").

35. Branch deducted on its 2002-2007 U.S. Tax Returns the professional fces and

other transaction costs that it incurred with respect to the I3arcIays Financing as ordinary and

necessary business expenses under 26 U.S.c. § 162 (the "Other Expense Deductions").

36. For U.S. federal income tax purposes, the entities involved in the Barclays

Financing were classified as follows:

Evasion with Respect to Taxes on Income and Capital Gains, U.S.-U.K., July 24, 2001, 2224
U.N.T.S. 247 (the "2001 U.S.-U.K. Tax Treatv," which was effective as of March 31, 2003).
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a. Upon Branch's contribution of half of its Class A Units in the Trust to

NewCo on August 1,2002, the Trust was treated as a partnership for U.S.

federal income tax purposes pursuant to Treas. Reg. § 301.7701-3(b)(1)(i),

with Branch and NewCo as its partners, and DelCo was treated as a

partnership for U.S. federal income tax purposes pursuant to Treas. Reg.

§ 301.7701-3(b)(1)(i), with Branch and thc Trust as its partners.

b. During the 2002-2004 Tax Years, NewCo elected to be treated as a

corporation for U.S. federal income tax purposes and was part ofthc

affiliated group for which Branch, as parent, filed U.S. federal income tax

returns.

c. During the 2002-2004 Tax Years, Trustee electcd to be treated as a

partnership for U.S. fedcral incomc tax purposes, with Branch and DclCo

as its partners.

d. Effective January 16, 2005, NewCo elected to be trcatcd as a disregarded

entity for U.S. federal income tax purposcs. As a result, the Trust, DelCo,

and the Trustee were treated as disregardcd entities wholly owned by

Branch for U.S. federal income tax purposes pursuant to Treas. Reg.

§ 301.7701-3(b)(I)(ii) during the 2005-2007 Tax Years.

e. During the 2002-2007 Tax Years, Manager elected to be treated as a

corporation for U.S. federal income tax purposes and was part of the

afliliated group for which Branch, as parent, filed U.S. federal income tax

returns.

9
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Procedural Facts Related to the 2006 Tax Year

37. On the September 14, 2007 supplemental 2006 U.S. Tax Return, Branch reduced

its taxable income as originally reported by $19,035,408 and requested that the resulting

overpayment of $7,419,588 be credited to its 2007 estimated tax. Of that amount, $6,662,393

was not credited to the 2007 tax year or any other tax year or otherwise refunded to Branch.

38. On its 2006 Amended U.S. Tax Return, Branch claimed a refund for its 2006 Tax

Year based on the carryback of excess foreign tax credits in the amount 01'$4,847,121 from the

2007 Tax Year pursuant to 26 U.S.c. § 904(c).

Jurisdictional and Procedural Facts

39. Prior to the Barclays Financing, Branch was a wholly-owned subsidiary of Bank

and was part orthe af1iliated group for which BB&T, as parent. filed consolidated U.S. federal

income tax returns.

40. On August 1,2002, Branch issued preferred shares representing 22 percent of its

voting power to Asteras Holding LLC, a company unrelated to BB&T, in exchange for $65

million and thereby ceased to be a member of the BB&T consolidated group for U.S. federal

income tax purposes. Accordingly, Branch filed consolidated U.S. federal income tax returns in

the 2002-2007 Tax Years.

41. On February 12,2010, the Internal Revenue Service ("IRS") issued a Notice of

Deficiency making various adjustments related to Branch's tax reporting of the Barclays

Financing on the 2002-2007 U.S. Tax Returns.

42. The IRS also asserted accuracy-related penalties under 26 U.S.c. § 6662 for

alleged underpayment of tax resulting from the substantial understatement of income tax or,

alternatively, for negligence or disregard of rules or regulations.
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43. Solely for purposes of satisfying the procedural prerequisitcs for filing

administrative claims for refund and a lawsuit for rcfunds, Plaintiff exccutcd Form 4089 (Notice

of Dcficicncy Waiver), consenting to thc immcdiate assessment and collection of the taxes,

penalties, and deficiency interest associated with the following adjustments set forth in the

Notice of Deficiency:

a. for the 2002-2007 Tax Years, disallowance of the Credits in the total

amount of $493,314,830;

b. for the 2002-2005 Tax Years, an increase in taxable income of

$169,551,912, the amount of Barclays' OIIscts, and a decrease in taxable

income of $60,389,075, the amount of net paymcnts received from

Barclays under the Swap Agreement, lor a net increase in taxable income

of $109, 162,837, the amount of Branch's Floating Interest Obligations;

c. lor the 2006-2007 Tax Years, an increase in taxable income of

$70,543,026, the amount of Barclays' Offsets. plus disallowance of the

Interest Expense Deductions in the amount of $28,539,856, for a net

increase in taxable income 01'$99,082,882, the amount of Branch's

Floating Interest Obligations (together with the adjustments described in

Paragraph 43.b, the "Interest Expense Adjustments");

d. lor the 2007 Tax Year, disallowance of an additional interest expense

deduction in the amount of $4,759,846;

e. for the 2002-2007 Tax Years, disallowance of the Other Expense

Deductions in the total amount of $7,514,643;

11



Case 1:10-cv-00192-TCW   Document 1    Filed 03/30/10   Page 12 of 96

f. reclassification of$2,276,785,213 of income reported as foreign source

income in the 2002-2007 Tax Years as domestic source income;

g. imposition of accuracy-rclatcd penalties in the amount of $112,766,903.

44. Pursuant to the terms of the Form 4089, PlaintilTreserved its right to file an

administrative claim for refund and to sue for a refund.

45. In the Notice of Deficiency, the IRS also denied the $4,847,121 refund claimed on

the 2006 Amended U.S. Tax Return resulting from the carryback of excess foreign tax credits

from the 2007 Tax Year.

46. Also in the Notice of Deficiency. the IRS reduced the proposed assessment for the

2006 Tax Year by the $6,662,393 portion of the overpayment claimed on the supplemental 2006

Tax Return.

47. On March 1,2010, the IRS assessed the taxes, penalties, and deficiency interest

resulting from the IRS's adjustments for the 2002-2007 Tax Years, which Plaintiff satisfied by

making full payment in the amount of $884,735,418.49 on March 1, 2010 via the Electronic

Federal Tax Payment System.

48. On March 15,2010, Plaintiff liIed administrative claims for refund with the IRS

demanding refunds of the amounts--including taxes, penalties, and deficiency interest··

erroneously assessed and collected by the IRS for the 2002-2007 Tax Years (the "2002-2007

Refund Claims"). The 2002-2007 Refund Claims arc attached as Exhibits A-I', and each ofthc

statements and contentions set forth in the 2002-2007 Refund Claims are incorporated by

reference.

49. The IRS disallowed the 2002-2007 Refund Claims on March 25. 2010.
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50. Although Plaintiff has demanded a refund of the amounts claimed in the 2002-

2007 Refund Claims, no part of the taxes, penalties, or deficiency interest paid has been credited,

remitted, refunded, or repaid to PlaintitT or to anyone on its account.

51. Plaintiff has made no transfer or assignment of the claims for relief in this

Complaint and is the sole and absolute owner of the claims.

52. No action on the 2002-2007 Refund Claims has been taken by Congress or any

agency of the United States, other than the IRS's disallowance of the 2002-2007 Refund Claims

on March 25, 2010. There is no other suit or process pending in any other court with respect to

these claims.

COUNT ONE (TAX YEAR 2002)

53. PJaintitTincorporates by reference the allegations contained in paragraphs I

through 52.

54. For the reasons described below in paragraphs 55 through 73, Plaintiff is entitled

to refunds in the amount of $42,814,706 for taxes, $8,562,941.20 for penalties, and

$25,357,048.35 for deficiency interest erroneously and illegally assessed and collected by

Defendant lor the 2002 Tax Year, plus overpayment interest on the amounts to be refunded, or

such greater amount as is legally refundable.

55. Neither the economic substance doctrine or any other related common-law

doctrine, nor 26 U.S.c. § 269(a), applies to adjust Branch's tax reporting with respect to the

Barclays Financing in the 2002 Tax Year.

Erroneous Denial of Foreign Tax Credits

56. The IRS erroneously disallowed all $38,717,598 in Credits claimed by Branch on

its 2002 U.S. Tax Rcturn in connection with the Barclays Financing.
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57. Branch properly claimed the Credits pursuant to 26 U.S.C. §§ 901 and 904, the

Treasury Regulations promulgated thereunder, and Article 23 of the 1975 U.S.-U .K. Tax Treaty.

Erroneous Interest Expense Adjustments

58. By increasing Branch's taxable income in the 2002 Tax Year by the $17,228,407

Barclays' Offset and decreasing Branch's taxable income by $6,188,051, the amount of net

payments received from Barclays under the Swap Agreement, the IRS erroneously increased

Branch's taxable income by the amount of Branch's Floating Interest Obligation, $11,040,356.

Erroneous Denial of Other Expense Deductions

59. The IRS erroneously disallowed $665,667 of Other Expense Deductions claimed

by Branch on its 2002 U.S. Tax Return.

60. The expenses giving rise to the Other Expense Deductions were ordinary and

necessary business expenses that were deductible under 26 U.S.c. § 162, and accordingly

Branch was entitled to the Other Expense Deductions.

Erroneous Reclassification of Foreign Source Income

61. Thc IRS erroneously reclassified $166,008,392 of foreign source income reported

on the 2002 U.S. Tax Return as domestic source income.

62. Branch properly reported on its 2002 U.S. Tax Return the $166,008,392 of

income related to the Barclays Financing as foreign source income pursuant to the Internal

Revenue Code and Article 23 of the 1975 U.S.-U.K. Tax Treaty.

Erroneous Assertion of Penalties

63. The IRS erroneously imposed accuracy-related penalties pursuant to 26 U.S.c.

§ 6662(a) and (b)(2) in the amount of$8,562,941.20 in connection with Branch's reporting of the

Barclays Financing on its 2002 U. S. Tax Return.

14
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64. Plaintiff is not subject to any 26 U.S.c. § 6662 penaltics in connection with the

Barclays Financing because Branch's tax positions, as set out above, were legally and factually

correct.

65. Plaintiff is not subject to any penalty under 26 U.S.C. § 6662 because Branch had

reasonable cause for, and acted in good faith with respect to, its tax return positions rclated to the

Barclays financing.

66. PlaintifT is not subject to a penalty for a substantial understatement of income tax

because Branch had substantial authority for its tax return positions related to the Barclays

financing.

67. Plaintiff is not subject to a penalty for a substantial understatement of income tax

because Branch adequately disclosed the relevant facts affecting its tax return positions related to

the Barclays Financing and had more than a reasonable basis for such positions.

68. The substantial understatement of income tax asserted by the IRS is not

attributable to a tax shelter because the principal purpose orthe Barclays Financing was not to

avoid or evade U.S. federal income taxes.

69. Plaintiff is not subject to a penalty for negligence because Branch made a

reasonable attempt to comply with the Internal Revenue Code and Treasury Regulations and to

exereise ordinary and reasonable care in the preparation of its 2002-2007 U.S. Tax Returns.

70. Plaintiff is not subject to a penalty for negligence because Plaintiff had more than

a reasonable basis for its tax return positions related to the Barclays Financing.

71. Plaintiff is not subject to a penalty for disregard of rules or regulations because

Branch did not carelcssly, rccklessly, or intentionally disregard any rule or regulation with

respect to its tax return positions related to the Barclays Financing.

15
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72. PlaintiiT is not subject to a penalty for disregard of rules or regulations bccausc

Branch adcquately disclosed its tax rcturn positions related to the Barclays Financing.

73. Accordingly, Plaintiff is entitled to a refund of $8,562,941.20 for penalties

erroncously and illegally assessed and collccted by Defendant for the 2002 Tax Year, together

with interest assessed on this amount plus overpayment interest on the amounts to be refunded,

or sueh greater amount as is legally refundable.

COUNT TWO (TAX YEAR 2003)

74. Plaintiff incorporates by refcrence the allegations contained in paragraphs I

through 73.

75. For thc reasons described below in paragraphs 76 through 85, Plaintiff is entitled

to refunds in the amount of $1 05,576,404 for taxes, $21,115,280.80 for penalties, and

$54,337,193.44 for deficiency interest erroneously and illegally assessed and collected by

Defendant for the 2003 Tax Year, plus overpayment intercst on the amounts to be refunded, or

sueh greater amount as is legally refundable.

76. Neither the economic substance doctrine or any other relatcd common-law

doctrine, nor 26 U.S.C. § 269(a), applies to adjust Branch's tax reporting with respect to the

Barclays Financing in the 2003 Tax Year.

Erroneous Denial of Foreign Tax Credits

77. The IRS erroneously disallowed all $97,267,663 in Credits claimed by Branch on

its 2003 U.S. Tax Rcturn in connection with the Barclays Financing.

78. Branch properly claimed thc Credits pursuant to 26 U.S.C. §§ 901 and 904, the

Treasury Regulations promulgated thereunder, and Article 23 of the 1975 U.S.-U.K. Tax Treaty.
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Erroneous Interest Expense Adjustments

79. By increasing Branch's taxable income in the 2003 Tax Year by the $48,046,716

Barclays' OtTset and decreasing Branch's taxable income by $25,939,609, the amount of net

payments received from Barclays under the Swap Agreement, the IRS erroneously increased

Branch's taxable income by the amount of Branch's Floating Interest Obligation, $22, I07, 107.

Erroneous Denial of Other Expense Deductions

80. The IRS erroneously disallowed $1,632,154 of Other Expense Deductions

claimed by Branch on its 2003 U.S. Tax Return.

8!. The expenses giving rise to the Other Expense Deductions were ordinary and

necessary business expenses that were deductible under 26 U.S.c. § 162, and accordingly

Branch was entitled to the Other Expense Deductions.

Erroneous Reclassification of Foreign Source Income

82. The IRS erroneously reclassified $468,617,014 of foreign source income reported

on the 2003 U.S. Tax Return as domestic source income.

83. Branch properly reported on its 2003 U.S. Tax Return the $468,617,014 of

income rclatcd to the Barclays Financing as foreign source income pursuant to the Internal

Revenue Code and Article 23 of the 1975 U.S.-U.K. Tax Treaty and Article 24 of the 2001 U.S.

U.K. Tax Treaty.

Erroneous Assertion of Penalties

84. The IRS erroneously imposed accuracy-rclated penalties pursuant to 26 U.s.c.

§ 6662(a) and (b)(2) in the amount 01'$21,115,280.80 in connection with Branch's reporting of

the Barclays Financing on its 2003 U.S. Tax Rcturn.
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85. For the reasons statcd in paragraphs 64 through 72, above, Plaintiff is cntitlcd to a

refund of $21,115,280.80 for penaltics erroneously and illcgally assessed and collectcd by

Defendant for thc 2003 Tax Year, togcther with interest assesscd on this amount plus

overpayment interest on the amounts to be refunded, or such greater amount as is legally

refundable.

COUNT THREE iTAX YEAR 2004)

86. Plaintiff incorporates by reference the allegations contained in paragraphs 1

through 85.

87. For the reasons described below in paragraphs 88 through 97, Plaintiff is entitled

to refunds in the amount of $117,570, 184 for taxes and $23,514,036.80 for penalties erroneously

and illegally assessed and collected by Defendant for the 2004 Tax Ycar, together with

deficiency interest assessed on this amount plus overpaymcnt interest on the amounts to be

refunded, or such greater amount as is legally refundable.

88. Neither the economic substance doctrine or any other related common-law

doctrine, nor 26 U.S.c. § 269(a), applies to adjust Branch's tax reporting with respect to the

Barclays Financing in the 2004 Tax Year.

Erroneous Denial of Foreign Tax Credits

89. The IRS erroneously disallowed all $108,436,039 in Credits claimed by Branch

on its 2004 U.S. Tax Return in connection with the Barclays Financing.

90. Branch properly claimed the Credits pursuant to 26 U.S.c. §§ 901 and 904, the

Treasury Regulations promulgated thereunder, and Article 24 of the 2001 U.S.-U.K. Tax Treaty.

Erroneous Interest Expense Adjustments

91. By increasing Branch's taxable income in the 2004 Tax Year by the $50,891,300

Barclays' Offset and decreasing Branch's taxable income by $26,415,794, the amount of net
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payments received from Barclays under the Swap Agreement, the IRS erroneously increased

Branch's taxable income by the amount of Branch's Floating Interest Obligation, $24,475,506.

Erroneous Denial of Other Expense Deductions

92. The IRS erroneously disallowed $1,622,052 of Other Expense Deductions

claimed by Branch on its 2004 U.S. Tax Return.

93. The expenses giving rise to the Other Expense Deductions were ordinary and

necessary business expenses that were deductible under 26 U.S.c. § 162, and accordingly

Branch was entitled to the Other Expense Deductions.

Erroneous Reclassification of Foreign Source Income

94. The IRS erroneously reclassified $479,843,873 of foreign source income reported

on the 2004 U.S. Tax Return as domestic source income.

95. Branch properly reported on its 2004 U.S. Tax Return the $479,843,873 of

income related to the Barclays Financing as foreign source income pursuant to the Internal

Revenue Code and Article 24 of the 2001 U.S.-U.K. Tax Treaty.

Erroneous Assertion of Penalties

96. The IRS erroneously imposed accuracy-related penalties pursuant to 26 U.S.c.

§ 6662(a) and (b)(2) in the amount of$23,514,036.80 in connection with Branch's reporting of

the Barclays Financing on its 2004 U.S. Tax Return.

97. For the reasons stated in paragraphs 64 through 72, above, Plaintiff is entitled to a

refund of $23,514,036.80 for penalties erroneously and illegally assessed and collected by

Defendant for the 2004 Tax Year, together with interest assessed on this amount plus

overpayment interest on the amounts to be refunded, or such greater amount as is legally

refundable.
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COUNT FOUR (TAX YEAR 2005)

98. Plaintiff incorporates by rcfcrenee the allegations contained in paragraphs 1

through 97.

99. For the reasons described below in paragraphs 100 through 109. Plaintiff is

entitled to refunds in the amount of $128,925,758 for taxes, $25,785,151.60 for penalties, and

$42,624,823.82 for deficiency interest erroneously and illegally assessed and collected by

Defendant for the 2005 Tax Year, plus overpayment interest on the amounts to be refunded, or

such greater amount as is legally refundable.

100. Neither the economic substance doctrine or any other related common-law

doctrine, nor 26 U.s.c. § 269(a), applies to adjust Branch's tax reporting with respect to the

Barclays Financing in the 2005 Tax Year.

Erroneous Denial of Foreign Tax Credits

101. The IRS erroneously disallowed all $110,319,157 in Credits claimed by 13raneh

on its 2005 U.S. Tax Return in connection with the Barclays Financing.

102. Branch properly claimed the Credits pursuant to 26 U.S.c. §§ 901 and 904, the

Treasury Regulations promulgated thereunder, and Article 24 ofthe 2001 U.S.-U.K. Tax Treaty.

Erroneous Interest Expense Adjustments

103. By increasing Branch's taxable income in the 2005 Tax Year by the $53,385.489

Barclays' OfIset and decreasing Branch's taxable income by $1,845,621, the amount of net

payments received from Barclays under the Swap Agreement, the IRS erroneously increased

Branch's taxable income by the amount of Branch's Floating Interest Obligation, $51,539,868.

Erroneous Denial of Other Expense Deductions

104. The IRS erroneously disallowed $1,621,847 of Other Expense Deductions

claimed by Branch on its 2005 U.S. Tax Return.
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105. The expcnses giving rise to thc Other Expense Deductions were ordinary and

necessary business expenses that were deductible under 26 U.S.c. § 162. and accordingly

Branch was entitled to the Other Expense Deductions.

Erroneous Reclassification of Foreign Source Income

106. The IRS erroneously reclassified $533,833,963 offoreign source income reported

on the 2005 U.S. Tax Return as domestic source income.

107. Branch properly reported on its 2005 U.S. Tax Return the $533,833,963 of

income related to the Barclays financing as foreign source income pursuant to the Internal

Revenue Code and Article 24 of the 2001 U.S.-U.K. Tax Treaty.

Erroneous Assertion of Penalties

108. The IRS erroneously imposcd accuracy-related penalties pursuant to 26 U.S.C.

§ 6662(a) and (b)(2) in the amount of $25,785.151.60 in connection with Branch's reporting of

the Barclays Financing on its 2005 U.S. Tax Return.

109. For the reasons stated in paragraphs 64 through 72, above, Plaintiff is entitled to a

refund of $25,785, 151.60 for penalties erroneously and illegally assessed and collected by

Defendant for the 2005 Tax Year, together with interest assessed on this amount plus

overpayment intcrest on the amounts to be refunded, or such greater amount as is legally

refundable.

COUNT FIVE ITAX YEAR 2006)

110. Plaintiff incorporates by reference the allegations contained in paragraphs 1

through 109.

Ill. For the reasons described below in paragraphs 112 through 121, Plaintiff is

entitled to refunds in the amount 01'$144,201,222 for taxes, $26,538,341.60 for penalties, and

$29,668,310.60 for deficiency interest erroneously and illegally assessed and collected by
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Defendant for the 2006 Tax Year, plus overpayment interest on the amounts to be refunded, or

such grcater amount as is legally refundable.

112. Neither the economic substance doctrine or any other related eommon-Iaw

doctrine, nor 26 U.S.c. § 269(a), applies to adjust Branch's tax reporting with respect to the

Barclays Financing in the 2006 Tax Year.

Erroneous Denial of Foreign Tax Credits

1l3. The IRS erroneously disallowed all $111,347,911 in Credits claimed by Branch

on its 2006 U.S. Tax Return and thc $4,847,121 in Credits claimed by Branch on its Amended

2006 U.S. Tax Rcturn in connection with thc Barclays Financing.

114. Branch properly claimed thc Credits pursuant to 26 U.s.C. §§ 901 and 904, the

Treasury Regulations promulgated thereunder, and Article 24 of the 2001 U.S.-U.K. Tax Treaty.

Erroneous Interest Expense Adjustments

115. By increasing Branch's taxable income in the 2006 Tax Year by the $56,227,114

Barclays' onset and by disallowing the $22,277,060 Interest Expense Deduction claimed by

Branch, the IRS erroneously increased Branch's taxable income by the amount of Branch's

floating Interest Obligation, $78,504,174.

Erroneous Denial of Other Expense Deductions

116. The IRS erroneously disallowed $1,513,513 of Other Expense Deductions

claimed by Branch on its 2006 U.S. Tax Return.

117. The expenses giving rise to the Other Expense Deductions were ordinary and

necessary business expenses that were deductible under 26 U.S.c. § 162, and accordingly

Branch was entitled to the Other Expense Deductions.
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Erroneous Reclassification of Foreign Source Income

118. The IRS erroneously reclassified $519, III ,003 of foreign source income reported

on the 2006 U.S. Tax Return as domestic source income.

119. Branch properly reported on its 2006 U.S. Tax Return the $519,111,003 of

income related to the Barclays Financing as foreign source income pursuant to the Internal

Revenue Code and Article 24 of the 2001 U.S.-U.K. Tax Treaty.

Erroneous Assertion of Penalties

120. The IRS erroneously imposed aeeuraey-rclated penalties pursuant to 26 U.s.c.

§ 6662(a) and (b)(2) in the amount of $26,538,341.60 in connection with Branch's reporting of

the Barclays Financing on its 2006 U.S. Tax Return.

121. For the reasons stated in paragraphs 64 through 72, above, Plaintilfis entitled to a

refund of $26,538,341.60 for penalties erroneously and illegally assessed and collected by

Defendant for the 2006 Tax Year, together with interest assessed on this amount plus

overpayment interest on the amounts to be refunded, or such greater amount as is legally

refundable.

COUNT SIX (TAX YEAR 2007)

122. Plaintiff incorporates by reference the allegations contained in paragraphs 1

through 121.

123. For the reasons described below in paragraphs 124 through 134, PlaintitTis

entitled to refunds in the amount of $36,255,749 for taxes, $7,251,149.80 for penalties, and

$5,825,960.06 for deficiency interest erroneously and illegally assessed and collected by

Defendant for the 2007 Tax Year, plus overpayment interest on the amounts to be refunded, or

such greater amount as is legally refundable.
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124. Neither the economic substance doctrine or any other related common-law

doctrine, nor 26 U.S.c. § 269(a), applies to adjust Branch's tax reporting with respect to the

Barclays Financing in the 2007 Tax Year.

Erroneous Denial of Foreign Tax Credits

125. The IRS erroneously disallowed all $27,226,462 in Credits claimed by Branch on

its 2007 U.S. Tax Return in connection with the Barclays Financing.

126. Branch properly claimed the Credits pursuant to 26 U.S.c. §§ 90 I and 904, the

Treasury Regulations promulgated thereunder, and Article 24 of the 2001 U.S.-U.K. Tax Treaty.

Erroneous Interest Expense Adjustments

127. By increasing Branch's taxable income in the 2007 Tax Year by the $14,315,912

Barclays' Offset and by disallowing the $6,262,796 Interest Expense Deduction claimed by

Branch, the IRS erroneously increased Branch's taxable income by the amount of Branch's

Floating Interest Obligation, $20,578,708.

128. In addition, the IRS erroneously disallowed a $4,759,846 interest expense

deduction related to the unwind of the Barclays Financing. Branch was entitled to deduct

$4,759,846 in interest expense because it represents interest on genuine indebtedness that was

deductible under 26 U.S.c. § J63.

Erroneous Denial of Other Expense Deductions

129. The IRS erroneously disallowed $459,410 of Other Expense Deductions claimed

by Branch on its 2007 U.S. Tax Return.

130. The expenses giving rise to the Other Expense Deductions were ordinary and

necessary business expenses that were deductible under 26 U.s.c. § 162, and accordingly

Branch was entitled to the Other Expense Deductions.
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Erroneous Reclassification of Foreign Source Income

131. The IRS erroneously reclassified $109,370,968 of foreign source income reported

on the 2007 U.S. Tax Return as domestic source income.

132. Branch properly reported on its 2007 U.S. Tax Return the $109,370,968 of

income related to the Barclays Financing as foreign source income pursuant to the Jnternal

Revenue Code and Article 24 of the 2001 U.S.-U.K. Tax Treaty.

Erroneous Assertion of Penalties

133. The IRS erroneously imposed accuracy-related penalties pursuant to 26 U.S.c.

§ 6662(a) and (b)(2) in the amount of$7,251,149.80 in connection with Branch's reporting of the

Barclays Financing on its 2007 U.S. Tax Return.

134. For the reasons stated in paragraphs 64 through 72, above, PlaintifT is entitled to a

refund of $7,251,149.80 for penalties erroneously and illegally assessed and collected by

Defendant for the 2007 Tax Year, together with interest assessed on this amount plus

overpayment interest on the amounts to be refunded, or such greater amount as is legally

refundable.

COUNT SEVEN - ALTERNATIVE CLAIM

135. PJaintiffincorporates by reference the allegations contained in paragraphs I

through 134.

J36. As set forth in Counts One through Six. PlaintifT is entitled to the full amount of

the Credits. In the alternative, however, to the extent it is determined that any of the Credits

were properly disallowed, Plaintiff is entitled to a deduction for such disallowed Credits under

26 U.S.C. § 162 or § 164 for U.K. income taxes paid in connection with the Barclays Financing.
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137. Consequently, and in the alternative, to the extent that any of the Credits were

properly disallowed, Plaintiff is entitled to a refund up to the amount of $174,356,683 for taxes

paid.

COUNT EIGHT-ALTERNATIVE CLAIM

138. PlaintifTineorporates by reference the allegations contained in paragraphs 1

through 137.

139. As set forth in Counts One through Six, Plaintiff is entitled to the full amount of

the Credits. In the alternative, however, to the extent it is determined that any of the Credits

were properly disallowed, then Plaintiff is entitled to elimination of the corresponding gross

income reported by Branch on the 2002-2007 U.S. Tax Returns up to the amount of

$2,276,785,213.

COUNT NINE - ALTERNATIVE CLAIM

140. Plaintiff incorporates by reference the allegations contained in paragraphs 1

through 139.

141. As set forth in Counts One through Six, Plaintiff is entitled to the full amount of

the Credits, and Branch's tax reporting of its floating Interest Obligations and Barclays' Onsets

was correc!. In the alternative, however, to the extent it is determined that any of the Credits

were properly disallowed or if the Interest Expense Adjustments are sustained, then Plaintiff is

entitled to eliminate the total amount of Barclays' Offsets from taxable income in the 2002-2007

Tax Years in the amount of $240,094,938.

142. Consequently, and in the alternative, Plaintiff is entitled to a refund up to the

amount of $84,033,228 for taxes paid.
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COUNT TEN - ALTERNATIVE CLAIM

143. PlaintitT incorporates by reference the allegations contained in paragraphs I

through 142 as if fully stated herein.

144. The IRS's erroneous Interest Expense Adjustments are based on a cash method of

reporting. Branch, however, was an accrual method taxpayer. Ifit is determined that the IRS's

Interest Expense Adjustments were correct, then Plaintiff is nevertheless entitled to a refund to

the extent that the IRS's adjustments exceed the income and expenses accrued and reported by

Branch in each of the 2002-2007 Tax Years.

PRAYER FOR RELIEF

WHEREFORE, Plaintifl' respectfully requests the following relief:

(I) On the claims for relief in Count One, judgment in favor of Plaintifl' against

Defendant in the amount 01'$76,734,695.55 or such greater amount as the Court determines to be

legally refundable, plus overpayment interest thereon, as provided by law;

(2) On the claims for relief in Count Two, judgment in favor of Plaintiff against

Defendant in the amount of $181 ,028,878.24 or such greater amount as the Court determines to

be legally refundable, plus overpayment interest thereon, as provided by law;

(3) On the claims for rclief in Count Three, judgment in favor of Plaintiff against

Defendant in the amount of$141,084,220.80 plus deficiency interest assessed on this amount, or

such greater amount as the Court determines to be legally refundable, plus overpayment interest

thereon, as provided by law;

(4) On the claims for relief in Count Four, judgment in favor of Plaintiff against

Defendant in the amount of $197,335,733.42 or such greater amount as the Court determines to

be legally refundable, plus overpayment interest thereon, as provided by law;
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(5) On the claims for relief in Count Five, judgment in favor of Plaintiff against

Defendant in the amount of $200,407,874.20 or such greater amount as the Court determines to

be legally refundable, plus overpayment interest thereon, as provided by law;

(6) On the claims for rclief in Count Six, judgment in favor of PlaintifTagainst

Defendant in the amount 01'$49,332,858.86 or such greater amount as the Court determines to be

legally refundable, plus overpayment interest thereon, as provided by law;

(7) In the alternative, on the claim for relief in Count Seven, judgment in favor of

Plaintiff against Defendant in the amount of $174,356,683, or such greater amount as the Court

determines to be legally refundable, plus overpayment interest thereon as provided by law;

(8) In the alternative, on the claim for relief in Count Eight, judgment in favor of

Plaintiff against Defendant in the amount ofrefund Plainti if would be entitled to by the

elimination of $2,276,785,213 of gross income, or such greater amount as the Court determines

to be legally refundable, plus overpayment interest thereon as provided by law;

(9) In the alternative, on the claim for relief in Count Nine, judgment in favor of

Plaintiff against Defendant in the amount 01'$84,033,228, or such greater amount as the Court

determines to be legally refundable, plus ovcrpayment interest thercon as provided by law;

(l0) In the alternative, on the claim for relief in Count Ten, judgment in favor of

Plaintiff against Defendant in the amount of refund Plaintiff would be entitled to had the IRS's

Interest Expense Adjustments been based on Branch's accrual method of reporting, or such

greater amount as the Court determines to be legally refundable, plus overpayment interest

thereon as provided by law;
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(l1) Plaintiffs costs of this action, and such other and further relief as the Court

deems appropriate.

Respectfully submitted this 30th day of March 2010.

Rajiv adan
Attorney of Record for Plaintiff

BINGHAM McCUTCHEN LLP
2020 K Street, N.W.
Washington, D.C. 20006
Telephone: (202) 373-6000
Fax: (202) 373-6001
Raj .Madan@Bingham.com

OF COUNSEL:

John B. Magee
Christopher P. Bowers
Christopher P. Murphy
Kiara L. Rankin
BINGHAM McCUTCHEN LLP
2020 K Street, N.W.
Washington, D.C. 20006
Telephone: (202) 373-6000
Fax: (202) 373-6001
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Focm 1120X OMS No. 1545-0132

Amended U.S. Corporation For tax year ending
(Rev. January 2008)

Income Tax Return ~ 2002/12
Department of lha Trea~ury --(E-~t~~ -~~;'~th~~~d ~;;~r~\-Internal Revenue Service

Name Employer Identification number

Please SALEM FINANCIAL INC. AS SUCCESSOR IN INTEREST TO BRANCH INVESTMENTS LLC 51-0349647
Type Number, street, and room or suite no. (If a P.O. box, see inslructlons.)

or P.O. BOX 483
Print City or town, state, and ZIP code Telephone number (optkmal)

WINSTON-SALEM NC 27102
Enter name and address used on onglnal relum (If same as above, wnte Same. )

BRANCH INVESTMENTS LLC 300 DELAWARE AVE, STE 1211

Internal Revenue Service Center .....
where original retum was filed ,. OGDEN, UT

WILMINGTON DE 19801 EIN: 51-0349647

Fill in applicable items and use Part II on the back to explain any changes

1m)
(a) As originally (b) Net change-

Income and Deductions (see instructions) reported or as increase or (decrease}- (c) Correct amount
previously adjusted explain in Part II

1 Total income (Fonm 1120 or 1120-A, line 11) 1 188,089,380 -11040,356 177 049 024

2 Total deductions (total of lines 27 and 29c, Fonm
1120, or lines 23 and 25c, Form 1120-A) . 2 4,035,984 665,667 4,701,651

3 Taxable income. Subtract line 2 from line 1 3 184,053,396 -11,706,023 172,347,373

4 Tax (Fonm 1120, line 31, or Form 1120-A, line 27\ 4 64,418689 -42,814,706 21,603,983

Payments and Credits (see instructions)

5 a Overpayment in prior year allowed as a credit 5a
b Estimated tax payments 5b 35,000,000 35,000,000
c Refund applied for on Form 4466 5c
d Subtract line 5c from the sum of lines 5a and 5b 5d 35,000,000 0 35000000
e Tax deposited with Form 7004 5e
f Credit from Fonm 2439 5f
9 Credit for federal tax on fuels and other refundable

credits. 50

6 Tax deposited or paid with (or after) the filing of the original return 6 42,814,706

7 Add lines 5d through 6, column (c) 7 77,814.706
B Overpayment, if any, as shown on original return or as later adjusted 8 13,396017

9 Subtract line 8 from line 7 9 64,418,689

Tax Due or Overpayment (see instructions)

10 Tax due. Subtract line 9 from line 4, column (c). If paying by check, make it payable to the "United
States Treasury" ~ 10 0

11 Overpayment. Subtract line 4, column (e), from line 9 ~ 11 42,814,706
12 Enter the amount of line 11 you want: Credited to 20 estimated tax .... Refunded ~ 12 42814706

Under penalties of perjury, I declare that I have flied an original return and that I have examined this amended return, including accompanying
schedules and statements, and 10 the best of my knOWledge and belief, this amended retum is true, correct, and complete. Declaration of preparer

Sign (other than taxpayer) i~ based on all information of which preparer has any knowledge.

Here ~ c~~ L,~ ID/1-/5- ;to/O~ ~:u Pres. "--v1 t f-. .Ju
Sianaturefofficer

Paid Preparer's ~ IO'te I Check. if
Preparer's SSN or PTiN

signature self-employed 0
Preparer's Firm's name (or

~
I EIN

Use Only yours if self-employed),
1 Phone no.address and ZIP code

For Privacy Act and Paperwork Reductlon Act Notlce, see page 4.
(HTA)

Form 1120X (Rev. 1-2008)
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Fonn 1120XIR., 1·2008) SALEM FINANCIAL, INC. AS SUCCESSOR IN INTERE:51·0349647 p,g.2
IImIII Explanation of Changes to Items in Part I (Enter the line number from page 1 for the items you are

changing, and give the reason for each change. Show any computation in detail. Also, see What To Allach
on page 3 of the instructions.)

If the change is due to a net operating loss carryback, a capital loss carryback, or a general business credit carryback, see
Carryback Claims on page 3, and check here . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~ D

.~ ~.s AITi\.C:tf.si;J, .

Form 1120X IR".1·2008)
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Focm 843 Claim for Refund and Request for Abatement
(Hev. February 2009)

Department 01 \he Treasury
Internal Revenue Service

.. See separate instructions.

OMB No. 1545-0024

(b)
(e)

Use Form 843 if your claim or request involves:
(a) a refund of one of the taxes (other than income taxes and an employer's claim for FICA tax, RRTA tax, or income

tax withholding), shown on line 3,
(b) an abatement 01 FUTA tax or certain excise taxes, or
(e) a refund or abatement of interest, penalties, or additions to tax for one of the reasons shown on line 5a.

Do not use Form 843 if your claim or request involves:
(a) an overpayment of income taxes or an employer's claim for FICA tax, RRTA tax, or income tax withholding (use the

appropriate amended tax return),
a refund of excise taxes based on the nontaxable use or sale of fuels, or
an overpayment of excise taxes reported on Form(s) 11 ~C, 720, 730, or 2290.

Name(s)
SALEM FINANCIAL INC. AS SUCCESSOR IN INTEREST TO BRANCH INVESTMENTS LLC

Your social security number

Address (number, street, and room or suite no.)
P.O. BOX 483

City or town, state, and ZIP code
WINSTON-SALEM, NC 27102

Name and address shown on retum if different from above

Spouse's sodal security number

'-- ---_ .. ; - ~-------
Employer identification number (EIN)

51 0349647
Daytime telephone number

BRANCH INVESTMENTS LLC, 300 DELAWARE AVE, STE 1211, WILMINGTON, DE 19801

1 Period. Prepare a separate Form 843 for each tax period 2 Amount to be refunded or abated
From 08 I 01 I 2002 to 12 31 I 2002 $ 8,562,941.20

3 Type of tax. Indicate the type of tax to be refunded or abated or to which the Interest, penalty, or addItion to tax IS related.
o Employment 0 Estate 0 Gift 0 Excise 121 Income

4 Type of penalty. If the claim or request involves a penalty, enter the Internal Revenue Code section on which the penalty
is based (see instructions). IRC section: 6662(a)

Sa Interest, penalties, and additions to tax. Check the box that indicates your reason for the request for refund or
abatement. (If none apply, go to line 6.)
o Interest was assessed as a result of IRS errors or delays.
o A penalty or addition to tax was the result of erroneous written advice from the IRS.

!21 Reasonable cause or other reason allowed under the law (other than erroneous written advice) can be shown for not
assessing a penalty or addition to tax.

b Date(s) of payment(s) ~ 03/01/2010

6 Original return. Indicate the type of return filed to which the tax, interest, penalty, or addition to tax relates.
o 706 0 709 0 940 0 941 0 943 0 945
o 990-PF 0 1040 bZJ 1120 0 4720 0 Other (Specify) ~

7 Explanation_ Explain why you believe this claim or request should be allowed and show the computation of the amount shown
on line 2. If you need more space, attach additional sheets.

See attached

Signature. If you are filing Form 843 to request a refund or abatement relating to a joint return, both you and your spouse must sign the claim.
Claims filed by corporations must be signed by a corporate officer authorized to sign, and the officer's title must be shown.
Under penalties of pe~llry, I declare Ihat I have examined this claim, including accompanying schedules and statements. and. to the best or my knowledge and
bl;;llil;;lf, it is true, correct. and complete. Declaration of preparer (other than taxpayer) is baood on all infurmation 01 whil:h preparer has any knowledge.

.... .'&, ../fL~f~k.d":Jy~3~!;;,~;),D.lO
Sign u (Trtle, if applicable. Cia by corporations must be signed by an officer.) Date

Signature (spouse, if joint retum) Date

Preparer's SSN or PTIN
Check if

~ ...l... .l.~lf-employed D
EIN

Phone no.

Date
Pa,'d Preparer's ~

Signature r
Preparer's Rrm's name (or ~
Use Only yours if seJ-employed),

address. and ZIP code

For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. Cat. No. 1018011 form 843 (Rev.02-2U09)
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Salem Financial, Inc. as Successor in Interest to Brancb Investments LLC
EIN: 51-0349647

Attachment to Form 1120X and Form 843

This claim is being filed to correct the employer identification nwnber (EIN) listed on Form
1120X and Form 843 from the claim originally filed on March II, 2010 under EIN: 26-0229198
and should supersede that claim.
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SALEM FINANCIAL, INC. AS SUCCESSOR IN INTEREST TO
BRANCHINVESTMENTSLLC

Claim for Refund

Tax Year: 2002
Tax: $42,814,706
Penalty: $8,562,941.20
Interest: $25,357,048.35
Total Amount of Claim for Refund: $76,734,695.55 plus interest, or such greater amount as is
legally refundable.

Procedural History

On September 12,2003, Branch Investments LLC and Subsidiaries ("Branch") timely
tiled its consolidated U.S. federal income tax return for the short taxable year August 1,2002
through December 31, 2002 (the ""2002 Tax Year"). After examining Branch's return for the
2002 Tax Year, the Internal Revenue Service ("IRS") proposed various adjustments, described
below, related to a financing provided by Barelays Bank PLC ("Barclays") (referred to as the
"Barelays Financing"). (See Exhibit A (Forms 5701 for issues IE-001; IE-002; IE-003; IE-004;
IE-005; IE-006 (Aug. 4, 2009)).)

On February 28, 2009, Branch merged with Salem Financial, Inc. This merger caused
Branch to cease to exist. As a result, Salem Financial, Inc. ("Salem") is the appropriate party to
tile this administrative claim for refund as the successor in interest to Branch.

On February 12,20 I0, the IRS issued a Statutory Notice of Deficiency for the 2002 Tax
Year to Branch Investments LLC and Subsidiaries clo Salem Financial, Inc. (Exhibit B.) The
Notice of Deficiency made the following adjustments related to the Barelays Financing:

(I) disallowed foreign tax credits claimed under section 90 I in the amount of
$38,717,598;

(2) increased taxable income by $17,228,407 for fee income purportcdly received by
Branch and reduced taxable income by $6,188,051 for interest income received
by Branch, for a net increase in taxable income of $11 ,040,356;

(3) disallowed deductions for transaction costs claimed under section 162 in the
amount of $665,667;

(4) reclassi tied $166,008,392 offoreign source income as domestic source income;
and

(5) imposed a penalty under section 6662 in the amount 01'$8,562,941.20.
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On February 16,2010, Salem executed Form 4089 in which it consented to the
immediate assessment of tax in the amount of$42,814,706 and to the imposition of penalties in
the amount of $8,562,94 1.20 for the 2002 Tax Year. (Exhibit C.) Pursuant to the terms of the
Form 4089, Salem reserved the right to file a claim for refund.

On March I, 2010, the IRS assessed the taxes and penalties set forth in the Notice of
Deficiency plus deficiency interest as provided by law, and on March 1,2010, Salem fully
satisfied the assessed liability. Salem now files this claim for refund seeking to recover the
$76,734,695.55 in taxes, penalties, and deficiency interest it paid. This claim sets forth a
statement of the facts and the legal grounds for recovery. This claim is being filed pursuant to
the letter agreement between BB&T Corporation ("BB&T") and the IRS dated August 12,2009.

Statement of Facts

During the 2002 Tax Year, Branch was a partially owned subsidiary of Branch Banking
and Trust Company ("Bank"), a commercial bank chartered by the State of North Carolina.
Bank was a wholly owned subsidiary ofBB&T, a holding company organized under the laws of
the State of North Carolina that is engaged in a broad range of financial services through its
subsidiaries.

Prior to the Barelays Financing, Branch was a wholly owned subsidiary of Bank and was
part ofthe affiliated group for which BB&T, as parent, filed consolidated federal income tax
returns. On August 1, 2002, Branch issued preferred shares representing 22 percent of its voting
power to Asteras Holding LLC ("Asteras"), a company unrelated to BB&T, in exchange for $65
million, and Branch thereby ceased to be a member of the BB&T consolidated group for federal
income tax purposes. Accordingly, Branch filed a separate U.S. federal income tax return for the
2002 Tax Year.

In 2002, Bank entered into the Barclays Financing through Branch in order to obtain low
cost, diversified funding. Specifically, on August 1,2002, Branch borrowed $1.5 billion from
Barclays at an interest rate approximately 290 basis points below Branch's normal cost offunds.
Barclays, a corporation organized under the laws of England and Wales, was able to offer
funding to Branch at such favorable rates because the Barclays financing was structured in a
manner that allowed Barclays to obtain certain U.K. tax bcnctits.

An abbreviated summary of the facts of the Barclays Financing follows:

(I) Bank contributed income-generating assets to Branch.

(2) Branch contributed the majority of these income-generating assets to Branch
finance LLC ("DelCo"), a newly formed entity that initially elected to be treated
as a disregarded entity for U.S. federal income tax purposes.

(3) Branch contributed additional income-generating assets and part of its interests in
DelCo to Branch Funding Trust (''Trust''), a newly formed entity that initially
elected to be treated as a disregarded entity for U.S. federal income tax purposes.

- 2 -
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The Trust was subject to U.K. income tax after the Barclays Financing was
implemented. Branch Management LLC ("Manager"), a limited liability
company that elected to be treated as a corporation for U.S. federal income tax
purposes, was appointed manager of the Trust. Manager was part of the affiliated
group for which Branch, as parent, filed consolidated U.S. federal income tax
returns. Delaware Trust Capital Management, Inc. ("U.S. Trustee") was initially
appointed the trustee of the Trust.

(4) Branch contributed part of its interest in the Trust to Branch Holdings LLC
("NewCo"), a newly formed entity that initially elected to be treated as a
corporation for U.S. federal income tax purposes. NewCo was part of the
affiliated group for which Branch, as parent, filed consolidated U.S. federal
income tax returns.

(5) After Branch's contribution of part of its interest in the Trust to NewCo, the Trust
was treated as a partnership for U.S. federal income tax purposes pursuant to
Treas. Reg. § 301.770I-3(b), with Branch and NewCo as its partners.

(6) Upon Trust becoming a partnership, DelCo was treated as a partnership for U.S.
federal income lax purposes pursuant to Treas. Reg. § 30 I.770 I-3(b). with Branch
and the Trust as its partners.

(7) Barclays contributed approximately $1.5 billion to the Trust in exchange for
various classes of interests in the Trust. Branch and Barelays also executed a
series of agreements with respect to certain interests in the Trust (including a
Repurchase Agreement and a Zero Coupon Swap) that were collectively treated
as a secured loan from Barclays to Branch for U.S. federal income tax purposes.

(8) Branch and DelCo created Branch Administrators Limited ("U.K. Trustee"), a
newly formed entity that elected to be treated as a partnership for U.S. federal
income tax purposes. The U.K. Trustee replaced the U.S. Trustee as trustee of the
Trust.

(9) Branch lent approximately $1.5 billion to affiliates of BB&T for use in their
ordinary course of business.

(10) On January 16,2005, NewCo elected to be treated as a disregarded entity for U.S.
federal income tax purposes. As a result, Trust, DelCo, and the U.K. Trustee
became disregarded entities wholly owned by Branch for U.S. federal income tax
purposes.

(II) The Barclays Financing was terminated on April 4, 2007.

During the term of the Barclays Financing, the Trust earned income and paid U.K. tax on
that income. The Trust then distributed the after-tax proceeds to a blocked account owned by
Barclays, and Barclays was obligated to immediately recontribute such distributions to the Trust.
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These distributions and recontributions were disregarded for U.S. federal income tax purposes.
On its consolidated U.S. federal income tax return, Branch reported its distributive share and
NewCo's distributive share of the Trust's income, and Branch also credited the U.K. taxes paid
by the Trust against its U.S. taxes.

The transaction structure made it possible for Barclays to obtain certain U.K. tax benefits
for which Barclays compensated Branch through a reduction in the interest costs of the secured
loan. Branch treated any L1BOR-based payments that it made to Barclays with respect to the
secured loan as interest expense for both financial accounting purposes and U.S. federal income
tax purposes (deducting it as such under section 163). Branch treated amounts owed by Barclays
pursuant to the terms of the secured loan as reducing overall interest expense for U.S. federal
income tax purposes. To the extent the amounts owed by Barclays exceeded the LlBOR-based
payments Branch owed to Barclays, Branch reported such net income as interest income for U.S.
tax purposes.

In addition, Branch deducted the professional fees incurred in connection with the
transaction as ordinary and necessary business expenses under section 162.

Legal Grounds for Recoverv

I. Disallowance of Foreign Tax Credits

The U.K. taxes paid by Branch in connection with the Barclays Financing were creditable
foreign income taxes for U.S. federal income tax purposes under sections 901 and 904 and the
regulations thereunder. Further, based on the relevant facts and circumstances, the foreign tax
credits claimed by Branch with respect to the Barclays Financing should be respected under the
economic substance, substance-over-form, step transaction and any similar doctrines, to the
extent such doctrines are applicable. See. e.g., Compaq Computer Corp. v. Cumm'r. 277 F.3d
778 (5th Cir. 200 I); IES Indus., Inc. v. United States, 253 F.3d 350 (8th Cir. 200 I); Notice 98-5,
1998-1 C.B. 334 (Jan. 20, 1998).

In addition, section 269 is inapplicable to the foreign tax credits claimed by Branch, and
the foreign tax credits may not be disallowed on the grounds that Asteras' acquisition of
preferred shares in Branch did not result in the deconsolidation of Branch trom BB&T's
consolidated group for U.S. federal income tax purposes.

To the extent that the foreign tax credits claimed by Branch are denied, Branch should be
entitled to a deduction for the U.K. taxes paid by the Trust under section 162 or section 164.
Further, to the extent that credits or deductions for the U.K. taxes paid by the Trust are denied,
then the corresponding income should be eliminated for U.S. federal income tax purposes.

II. Adjustments for Fee Income and Interest Expense

As stated above, Branch owed Barclays a monthly interest amount pursuant to the terms
of the secured loan based on a floating rate tied to I-month LIBOR less a fixed amount due from
Barelays. Whenever Branch's floating rate interest obligation was less than the fixed amount,
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Branch would receive a net payment from Barclays equal to the difference between the two
amounts. Based on the I-month LIBOR rates in effect during 2002, Branch's floating rate
interest obligation ($11,040,356) was less than the fixed amount due from Barclays
($17,228,407). Barelays, therefore, paid Branch the difference ($6,188,051). Branch reported
the net amount received from Barclays in its taxable income for the 2002 Tax Year on an accrual
basis. 1

By making two separate adjustments to Branch's taxable income, the Notice of
Deficiency effectively disallowed an interest expense deduction for Branch's $11,040,356
floating rate interest expense without factoring in a reduction for the fixed amount due from
Barclays. First, the Notice of Deficiency increased taxable income by $17,228,407 and
incorrectly characterized this amount as "fee income" that was "not properly reported." This
$17,228,407 represents the fixed amount by which Branch's floating rate interest obligation was
reduced undcr the terms of the secured loan. The total fixed amount due from Barclays is mercly
part ofthc formula by which Branch's total interest obligation was calculated and reported on its
tax return. Second, the Notice of Deficiency decreased taxable income by $6,188,051 for the
payments Branch actually received from Barclays.

Based on the relevant facts and circumstances, Branch should be entitled to exclude the
entire net adjustment of$II,040,356 from income because Branch's interest obligation
represents interest on genuine indcbtedness and is deductible under section 163. Moreover, the
Barclays Financing is not a sham and should be respected under the economic substance doctrine
and similar doctrines, to the extent applicable.

Alternatively, to the extent that a deduction for the $11,040,356 in interest expense is
denied or the foreign tax credits are denied, $17,228,407 should be excluded from income.

In addition, the Notice of Deficiency's adjustments for "fee income" and interest expense
were based on a cash method of reporting. Branch, however, was an accrual method taxpayer.
If the Notice of Deficiency's adjustments are deemed to be correct, Branch is nevertheless
entitled to a refund to the extent that the adjustments exceed the actual income and expenses
accrued and reported by Branch as a result of the Barclays Financing.

111. Disallowance of Deductions for Transaction Costs

Based on the relevant facts and circumstances, the deductions taken by Branch for
transaction costs paid with respect to the Barclays Financing cannot be disregarded because the
financing transaction is not a sham and should be respected under the economic substance
doctrine and similar doctrines, to the extent such doctrines are applicable.

The amounts of S11 ,040,356 for Branch's floating rate interest obligation, $17,228,407 for the fixed amount
owed by Barclays, and $6,188,051 for the net amount of income reported by Branch are from the Notice of
Deficiency, which does not reflect the accrued amounts in Branch's tax reporting,
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IV. Reclassification of Foreign Source Income

Foreign source income in the amount of $ I66,008,392 eannot be reclassified as domestic
source income beeause Branch properly reported this income as foreign source income in
aeeordance with Article 23 of the Convention Between the Government of the United States of
America and the Government of the United Kingdom of Great Britain and Northern Ireland for
the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes
on Income and Capital Gains, U.S.-U.K., Dec. 31, 1975. Moreover, the Barclays Financing is
not a sham and should be respected under the economic substance doctrine and similar doetrines,
to the extent applicable.

V. Penalties

Branch is not subjeet to a section 6662(a) penalty for substantial understatement of
income tax or for negligence or disregard ofmIes or regulations beeause there is substantial
authority to sustain Branch's position, including relevant case law and the plain meaning of the
applicable Code provisions and regulations thereunder, and Branch can otherwise demonstrate
reasonable eause under section 6664.

Claim for Refund

Branch, therefore, seeks a refund in the amount 01'$42,814,706 for taxes paid,
$8,562,941.20 for penalties paid, and $25,357,048.35 for defieiency interest paid plus statutory
interest on the amount to be refunded, or sueh greater amount as is legally refundable. In
addition, pursuant to the provisions of Revenue Procedure 2000-26, 2000-1 C.B. 1257, Branch
requests that the IRS apply the net interest rate of zero pursuant to section 6621 (d) to the tax
years ending Deeember 31,2002, December 31,2003, December 31,2004, December 31,2005,
December 31,2006, and June 15,2007, as well as all other tax years that are open for sueh
purposes on March I I, 2010.

Request for Expedited Denial Pursuant to IR 1600

As explained above, this refund claim for the 2002 Tax Year is based solely on contested
income tax issues considered in previously examined returns. Therefore, pursuant to lR 1600
(Apr. 26, 1976) and the agreement between BB&T and the IRS, Branch now requests that the
IRS immediately reject this elaim for refund and promptly issue a notiee of claim disallowance.
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Exhibit B
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Enter name and address used on englnal return (If same as above, wote Same. )

Fmm1120X OMBNo.1545-Q132

Amended U.S. Corporation For tax year ending
(Rev. January 2008)

Income Tax Return ~ 2003/12
Department of the Treasury --(E~~t~~-~~~th-~~d-~-~r~; -Internal Revenue Service

Name Employer identification number

Please SALEM FINANCIAL INC. AS SUCCESSOR IN INTEREST TO BRANCH INVESTMENTS LLC 51-0349647
Type Number, street, and room or suite no. (If a P.O. box, see instructions.)

or P.O. BOX 483
Print City or town, stale, and ZIP code Telephone number (optional)

WINSTON-SALEM NC 27102 ..

BRANCH INVESTMENTS LLC 1007 ORANGE ST, STE 1407 WILMINGTON, DE 19801 EIN: 51-0349647

Internal Revenue SelV'ice Center ...
where original return was filed ,. OGDEN, UT

Fill in applicable items and use Part II on the back to explain any changes

em (a) As originally (b) Net change-

Income and Deductions (see instructions) reported or as increase or (decrease}--- (el Correct amount
previously adjusted explain in Part II

1 Total income (Form 1120 or 1120-A, line 11) 1 500,700,291 -22,107,107 478,593,184

2 Total deductions (total of lines 27 and 29c, Form
1120, or lines 23 and 25c, Form 1120-A). 2 56,625,940 1,632,154 58,258,094

3 Taxable income. Subtract line 2 from line 1 3 444,074,351 -23,739,261 420,335,090

4 Tax (Form 1120, line 31, or Form 1120-A line 27\ 4 154125441 -105576,404 48549,037

Payments and Credits (see instructions)

5 a Overpayment in prior year allowed as a credit 5a 13,396,017 13,396017
b Estimated tax payments Sb 43,500,000 43,500000
c Refund applied for on Form 4466 Sc
d Subtract line 5c from the sum of lines 5a and 5b Sd 56,896,017 0 56896017
e Tax deposited with Form 7004 Se
f Credit from Form 2439 Sf
9 Credit for federal tax on fuels and other refundable

credits. Sa

6 Tax deposited or paid with (or after) the filing of the original return 6 105,576,404

7 Add lines 5d through 6, column (c) 7 162,472,421
8 Overpayment, if any, as shown on original return or as later adjusted 8 8,346,980

9 Subtract line 8 from line 7 9 154,125,441

Tax Due or Overpayment (see instructions)

10 Tax due. Subtract line 9 from line 4, column (c). If paying by check, make it payable to the "United

States Treasury" ~ 10 0

11 Overpayment. Subtract line 4, column (c), from line 9 ~ 11 105,576,404
12 Enter the amount of line 11 you want: Credited 10 20 estimated tax ~ Refunded ~ 12 105576404

Under penalties of pe~ury, I declare that I have filed an original return and that I have examined this amended return, including accompanying
schedules and statements, and to the best of my knowledge and belief, this amended return is true, correct, and complete, Declaration of preparer

Sign (other than taxpayer) is based on all Information of which preparer has any knowledge.

Here ~~~~.~ I 3- ;S--J- 0/0 ~ T~(U f/\M-7LN I jv
Date

Paid pr'e'parer's ~ I Oat,
TCheck if

Preparers SSN or PTIN

signature self-employed D
Preparer'S Rrm's name (or

~
I EIN

Use Only yours if self-employed),
I Phone no.address and ZIP code

For Privacy Act and Paperwork Reduction Act Notice, see page 4.
(HTA)

Form 1120X (Rev. 1-2008)
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Fo"" 1120X("e,.1-2006) SALEM FINANCIAL, INC. AS SUCCESSOR IN INTERE:51-0349647 p,ge 2
ImII Explanation of Changes to Items in Part I (Enter the line number from page 1 for the items you are

changing, and give the reason for each change. Show any computation in detail. Also, see What To Attach
on page 3 of the instructions.)

If the change is due to a net operating loss carryback, a capital loss carryback, or a general business credit carryback, see
Carryback Claims on page 3, and check here . . . . . . . . . . . . - . . . . . . . . . . . . . . . . . ~ D

Form 1120X (Rev. 1-2008)
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Claim for Refund and Request for Abatement
(Rev. February 2009)

Deparlrnllnt of thll Tr"",sury
Internal Revenue Service

.. See separate instructions.

OMS No. 1545-0024

Your social security number

Use Form 843 if your claim or request involves:
(a) a refund of one of the taxes (other than income taxes and an employer's claim for FICA tax, RRTA tax, or income

tax withholding). shown on line 3,
(b) an abatement of FUTA tax or certain excise taxes, or
(c) a refund or abatement of interest, penalties, or additions to tax for one of the reasons shown on line Sa.

Do not use Form 843 if your claim or request involves:
(a) an overpayment of income taxes or an employer's claim for FICA tax, RRTA tax, or income tax withholding (use the

appropriate amended tax return),
(b) a refund of excise taxes based on the nontaxable use or sale of fuels, or

cc--,l"c)'c-arl. overpayment of_~~cise taxes reported on Form(s) 11-C, 720, 730, or 2290,
Name(s)
SALEM FINANCIAL INC. AS SUCCESSOR IN INTEREST TO BRANCH INVESTMENTS LLC

Address (number, street, and room or suite no.)
P.O. BOX 483

Spouse's social security flurt,ber

City or town, state, and ZIP code
WINSTON-SALEM, NC 27102

Name and address shown on return jf different from above

BRANCH INVESTMENTS LLC, 1007 ORANGE ST, STE 1407, WILMINGTON, DE 19801

Employer identification number (EIN)

51 0349647
Daytime telephone number

1 Period. Prepare a separate Form 843 for each tax period 2 Amount to be refunded or abated
From 01 / 01 / 2003 to 12 / 31 / 2003 $ 21,115,280.80

3 Type of tax. Indicate the type of tax to be refunded or abated or to which the interest, penalty, or addition to tax is related.

o EmEI?yment 0 Estate 0 Gift 0 Excise 12J Income
4 Type of penalty. If the claim or request involves a penalty, enter the Internal Revenue Code section on which the penalty

is based (see instructions). IRC section: 6662(a)

Sa Interest, penalties, and additions to tax. Check the box that indicates your reason for the request for refund or
abatement. (If none apply, go to line 6,)

o Interest was assessed as a result of IRS errors or delays.
o A penalty or addition to tax was the result of erroneous written advice from the IRS,

1ZI Reasonable cause or other reason allowed under the law (other than erroneous written advice) can be shown for not
assessing a penalty or addition to tax.

b Datels) of payment!s) ~ 03101/2010

6 Original return. Indicate the type of return filed to which the tax, interest, penalty, or addition to tax relates,
o 706 0 709 0 940 0 941 0 943 0 945

o 990-PF 0 1040 I:zJ 1120 0 4720 0 Other (Specify) ~

7 Explanation. Explain why you believe this claim or request should be allowed and show the computation of the amount shown
on line 2. If you need more space, attach additional sheets,

See attached

Signature. If you are filing Form 843 to request a refund or abatement relating to a joint return, both you and your spouse must sign the claim.
Claims filed by corporations must be Signed by a corporate officer authorized to sign, and the officer's title must be shown,

Preparer's Firm's name (or ~
Use Only yours if self-employed), __ EIN

address, and ZIP code Phone no.

Under penalties of perjury, I declare that I have examined this claim, including accompanying schedules and statements, and, to the best of my knowledge and
belief, it is true, correct, and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any Knowledge.

~~~PI.~~;~.b.CO'~'~;~~~~;~bC;;9~K;;fffie~.?d~.Jy~ Dole C)-iS -d-
U

I V

Signature (spouse, if Joint return) Date

Preparer's ~ Date Prepar<Jr's SSN or PTIN
Paid signature Check if 0

self"employed

For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. Cat No.1 0180R Form 843 (Rev_ 02-2009)
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Salem Financial, Inc. as Snccessor in Interest to Branch Investments LLC
EIN: 51-0349647

Attachment to Form ll20X and Form 843

This claim is being filed to correct the employer identification number (EIN) listed on Form
1120X and Form 843 from the claim originally filed on March II, 2010 under EIN: 26-0229198
and should supersede that claim.
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SALEM FINANCIAL, INC. AS SUCCESSOR IN INTEREST TO
BRANCH INVESTMENTS LLC

Claim for Refund

Tax Year: 2003
Tax: $105,576,404
Penalty: $21,115,280.80
Interest: $54,337,193.44
Total Amount of Claim for Refund: $181,028,878.24 plus interest, or such greater amount as
is legally refundable.

Procedural History

On September 10,2004, Branch Investments LLC and Subsidiaries ("Branch") timely
filed its consolidated U.S. federal income tax return for the taxable year ending December 31,
2003 (the "2003 Tax Year"). After examining Branch's return for the 2003 Tax Year, the
Internal Revenue Service ("IRS") proposed various adjustments, described below, related to a
financing provided by Barclays Bank PLC ("Bare lays") (referred to as the "Barclays
Financing"). (See Exhibit A (Forms 5701 for issues IE-OO I; IE-002; IE-003; 1E-004; IE-005; 110
006 (Aug. 4, 2009)).)

On February 28, 2009, Branch merged with Salem Financial, Inc. This merger caused
Branch to cease to exist. As a result, Salem Financial, Inc. ("Salem") is the appropriate party to
file this administrative claim for refund as the successor in interest to Branch.

On February 12,2010. the IRS issued a Statutory Notice of Deficiency for the 2003 Tax
Year to Branch Investments LLC and Subsidiaries c/o Salem Financial. Inc. (Exhibit B,) The
Notice of Deficiency made the following adjustments related to the Barclays Financing:

(I) disallowed foreign tax credits claimed under section 901 in the amount of
$97,267,663;

(2) increased taxable income by $48,046,716 lor fcc income purportedly received by
Branch and reduced taxable income by $25,939,609 lor interest income received
by Branch, for a nct increase in taxable income of $22, 107, 107;

(3) disallowed deductions for transaction costs claimed undcr section 162 in the
amount of $1 ,632, 154;

(4) reclassified $468,617,014 of foreign source income as domestic source income;
and

(5) imposed a penalty under section 6662 in the amount of $21,115,280.80.
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On February 16,2010, Salem executed Form 4089 in which it consented to the
immediate assessment of tax in the amount of$105,576,404 and to the imposition of penalties in
the amount of$21, 115,280.80 for the 2003 Tax Year. (Exhibit C.) Pursuant to the terms of the
Form 4089, Salem reserved the right to file a claim for refund.

On March 1, 20 I0, the IRS assessed the taxes and penalties set forth in the Notice of
Deficiency plus deficiency interest as provided by law, and on March 1,2010, Salem fully
satisfied the assessed liability. Salem now files this claim for refund seeking to recover the
$181,028,878.24 in taxes, penalties, and deficiency interest it paid. This claim sets forth a
statement of the facts and the legal grounds for recovery. This claim is being filed pursuant to
the letter agreement between BB&T Corporation ("BB&T") and the IRS dated August 12,2009.

Statement of Facts

During the 2003 Tax Year, Branch was a partially owned subsidiary of Branch Banking
and Trust Company ("Bank"), a commercial bank chartered by the State of North Carolina.
Bank was a wholly owned subsidiary of BB&T, a holding company organized under the laws of
the State of North Carolina that is engaged in a broad range of financial services through its
subsidiaries.

Prior to the Barclays Financing, Branch was a wholly owned subsidiary of Bank and was
part of the affiliated group for which BB&T, as parent, filed consolidated federal income tax
returns. On August 1,2002, Branch issued preferred shares representing 22 percent of its voting
power to Asteras Holding LLC ("Asteras"), a company unrelated to BB&T, in exchange for $65
million, and Branch thereby ceased to be a member of the BB&T consolidated group for federal
income tax purposes. Accordingly, Branch filed a separate U.S. federal income tax return for the
2003 Tax Year.

In 2002, Bank entered into the Barclays Financing through Branch in order to obtain low
cost, diversified funding. Specifically, on August 1,2002, Branch borrowed $1.5 billion from
Barelays at an interest rate approximately 290 basis points below Branch's normal cost offunds.
Barelays, a corporation organized under the laws of England and Wales, was able to offer
funding to Branch at such favorable rates because the Barclays Financing was structured in a
manner that allowed Barclays to obtain certain U.K. tax benefits.

An abbreviated summary of the facts ofthe Barclays Financing follows:

(I) Bank contributed income-generating assets to Branch.

(2) Branch contributed the majority of these income-generating assets to Branch
Finance LLC ("DelCo"), a newly formed entity that initially elected to be treated
as a disregarded entity for U.S. federal income tax purposes.

(3) Branch contributed additional income-generating assets and part of its interests in
DelCo to Branch Funding Trust ("Trust"), a newly formed entity that initially
elected to be treated as a disregarded entity for U.S. federal income tax purposes.
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The Trust was subject to U.K. income tax after the Barclays Financing was
implemented. Branch Management LLC ("Manager"), a limited liability
company that elected to be treated as a corporation for U.S. federal income tax
purposes, was appointed manager of the Trust. Manager was part oflhe afliliated
group for which Branch, as parent, filed consolidated U.S. federal income tax
returns. Delaware Trust Capital Management, Inc. ("U.S. Trostee") was initially
appointed the trostee of the Trust.

(4) Branch contributed part of its interest in the Trust to Branch Holdings LLC
("NewCo"), a newly formed entity that initially elected to be treated as a
corporation for U.S. federal income tax purposes. NewCo was part of the
affiliated group for which Branch, as parent, filed consolidated U.S. federal
income tax returns.

(5) After Branch's contribotion of part of its intcrest in the Trust to NewCo, the Trust
was treated as a partnership for U.S. federal income tax purposes pursuant to
Treas. Reg. § 301.7701-3(b), with Branch and NewCo as its partners.

(6) Upon Trust becoming a partnership, DelCo was treated as a partnership for U.S.
federal income tax purposes pursuant to Treas. Rcg. § 301 .7701-3(b), with Branch
and the Trust as its partners.

(7) Barclays contributed approximately $1.5 billion to the Trust in exchange for
various classes of interests in the Trust. Branch and Barclays also executed a
series of agreements with respect to certain interests in the Trust (including a
Repurchase Agreement and a Zero Coupon Swap) that were collectively treated
as a secured loan trom Barclays to Branch for U.S. federal income tax purposes.

(8) Branch and DelCo created Branch Administrators Limited ("U.K. Trustee"), a
newly formed entity that elected to be treated as a partnership for U.S. federal
income tax purposes. The U.K. Trustee replaced the U.S. Trustee as trustee of the
Trust.

(9) Branch lent approximately $1.5 billion to affiliates of BB&T for use in their
ordinary course of business.

(10) On January 16,2005, NewCo elected to be treated as a disregarded cntity for U.S.
federal income tax purposes. As a result, Trust, DelCo, and the U.K. Trustee
became disregarded entities wholly owned by Branch for U.S. federal income tax
purposes.

(II) The Barclays Financing was terminated on April 4, 2007.

During the term ofthe Barclays Financing, the Trust earned income and paid U.K. tax on
that income. The Trust then distributed the after-tax proceeds to a blocked account owned by
Barclays, and Barelays was obligated to immediately recontribute such distributions to the Trust.
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These distributions and recontributions were disregarded for U.S. federal income tax purposes.
On its consolidated U.S. federal income tax return, Branch reported its distributive share and
NewCo's distributive share of the Trust's income, and Branch also credited the U.K. taxes paid
by the Trust against its U.S. taxes.

The transaction structure made it possible for Barclays to obtain certain U.K. tax benefits
for which Barclays compensated Branch through a reduction in the interest costs of the secured
loan. Branch treated any LIBOR-based payments that it made to Barclays with respect to the
secured loan as interest expense for both financial accounting purposes and U.S. federal income
tax purposes (deducting it as such under section 163). Branch treated amounts owed by Barclays
pursuant to the terms of the secured loan as reducing overall interest expense for U.S. federal
income tax purposes. To the extent the amounts owed by Barclays exceeded the LIBOR-based
payments Branch owed to Barclays, Branch reported such net income as interest income for U.S.
tax purposes.

In addition, Branch deducted the professional fees incurred in connection with the
transaction as ordinary and necessary business expenses under section 162.

Legal Grounds for Recovery

I. Disallowance of Foreign Tax Credits

The U.K. taxes paid by Branch in connection with the Barclays Financing were creditable
foreign income taxes for U.S. federal income tax purposes under sections 90 I and 904 and the
regulations thereunder. Further, based on the relevant facts and circumstances, the foreign tax
credits claimed by Branch with respect to the Barelays Financing should be respected under the
economic substance, substance-over-form, step transaction and any similar doctrines, to the
extent such doctrines arc applicable. See. e.g.. Compaq Computer Corp. v. Comm'r, 277 F.3d
778 (5th Cir. 2001); IES Indus" Inc. v. UnitedStules, 253 F.3d 350 (8th Cir. 2001); Notice 98-5,
1998-1 C.B. 334 (Jan. 20, 1998).

In addition, section 269 is inapplicable to the foreign tax credits claimed by Branch, and
the foreign tax credits may not be disallowed on the grounds that Asteras' acquisition of
preferred shares in Branch did not result in the deconsolidation of Branch from BB&T's
consolidated group for U.S. federal income tax purposes.

To the extent that the foreign tax credits claimed by Branch are denied, Branch should be
entitled to a deduction for the U.K. taxes paid by the Trust under section 162 or section 164.
Further, to the extent that credits or deductions for the U.K. taxes paid by the Trust are denied,
then the corresponding income should be eliminated for U.S. federal income tax purposes.

II. Adjustments for Fee Income and Interest Expense

As stated above, Branch owed Barclays a monthly interest amount pursuant to the terms
ofthe secured loan based on a floating rate tied to I-month LlBOR less a fixed amount due from
Barclays. Whenever Branch's floating rate interest obligation was less than the fixed amount,
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Branch would receive a net payment from Barclays equal to the difference between the two
amounts. Based on the I-month LlBOR rates in effect during 2003, Branch's floating rate
interest obligation ($22,107,107) was less than the fixed amount due from Barclays
($48,046,716). Barclays, therefore, paid Branch the difference ($25,939,609). Branch reported
the net amount received from Barclays in its taxable income for the 2003 Tax Year on an accrual
basis. l

By making two separate adjustments to Branch's taxable income, the Notice of
Deficiency effectively disallowed an interest expense deduction for Branch's $22, I07, I07
floating rate interest expense without factoring in a reduction for the fixed amount due trom
Barclays. First, the Notice of Deficiency increased taxable income by $48,046,716 and
incorrectly characterized this amount as "fcc income" that was "not properly reported." This
$48,046,716 represents the fixed amount by which Branch's floating rate interest obligation was
reduced under the terms of the secured loan. The total fixed amount due from Barclays is merely
part of the formula by which Branch's total interest obligation was calculated and reported on its
tax return. Second, the Notice of Deficiency decreased taxable income by $25,939,609 for the
payments Branch actually received from Barclays.

Based on the relevant facts and circumstances, Branch should be entitled to exclude the
entire net adjustment of $22, 107,107 from income because Branch's interest obligation
represents interest on genuine indebtedness and is deductible under section 163. Moreover, the
Barclays Financing is not a sham and should be respected under the economic substance doctrine
and similar doctrines, to the extent applicable.

Alternatively, to the extent that a deduction for the $22,107, I07 in interest expense is
denied or the foreign tax credits are denied, $48,046,716 should be excluded from income.

In addition, the Notice of Deficiency's adjustments for "fee income" and interest expcnse
were based on a cash method of reporting. Branch, however, was an accrual method taxpayer.
If the Notice of Deficiency's adjustments are deemed to be correct, Branch is nevertheless
entitled to a refund to the extent that the adjustments exceed the actual income and expenses
accrued and reported by Branch as a result of the Barclays Financing.

lJl. Disallowance of Deductions for Transaction Costs

Based on the relevant facts and circumstances, the deductions taken by Branch for
transaction costs paid with respect to the Barclays Financing cannot be disregarded because the
financing transaction is not a sham and should be respected under the economic substance
doctrine and similar doctrines, to the extent such doctrines are applicable.

The amounts of $22, 107, 107 for Branch's floating rate interest obligation, $48,046,716 for the fixed amount
owed by Barclays. and $25,939,609 for the net amount of income reported by Branch are from the Notice of
Deficiency, which docs not reflect the accrued amounts in Branch's tax reporting.
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IV. Reclassification of Foreign Source Income

Foreign source income in the amount of$468,6] 7,0]4 cannot be reclassificd as domestic
source incomc because Branch properly reported this income as foreign sourcc income in
accordance with Article 23 of the Convention Between the Governmcnt ofthe United States of
America and the Government of the United Kingdom of Great Britain and Northern Ireland for
the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes
on Income and Capital Gains, U.S.-U.K., Dec. 31, ]975. Moreover, the Barclays Financing is
not a sham and should be respected under the economic substance doctrinc and similar doctrines,
to the extent applicable.

V. Penalties

Branch is not subject to a scction 6662(a) penalty for substantial understatement of
incomc tax or for negligence or disregard of rules or regulations because there is substantial
authority to sustain Branch's position, including relevant case law and the plain meaning of the
applicable Code provisions and regulations thereunder, and Branch can otherwise demonstrate
reasonable cause under section 6664.

Claim for Refund

Branch, theretore, seeks a rcfund in the amount of$] 05,576,404 tor taxes paid,
$21,1] 5,280.80 for penalties paid, and $54,337,193.44 for deficiency interest paid plus statutory
interest on the amount to be refunded, or such greater amount as is legally refundable. In
addition, pursuant to the provisions of Revenue Procedure 2000-26, 2000-1 C.B. 1257, Branch
requests that the IRS apply the net interest rate of zero pursuant to section 662] (d) to the tax
years ending December 31,2002, December 31,2003, December 31,2004, December 3],2005,
December 31,2006, and June 15,2007, as well as all other tax years that are open for such
purposes on March II, 20] O.

Request for Expedited Denial Pursuant to IR 1600

As explained above, this refund claim for the 2003 Tax Year is based solely on contested
income tax issues considered in previously examined returns. Therefore, pursuant to IR 1600
(Apr. 26, 1976) and the agreement between BB&T and the IRS, Branch now requests that the
IRS immediately reject this claim for refund and promptly issue a notice of claim disallowance.
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Exhibit C
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Enter name and address used on onglnal return (If same as above, vmte Same. )

Focm 1120X OMB No. 1545-{)132

Amended U.S. Corporation For tax year ending
(Rev. January 2008)

Income Tax Return • 2004/12
Department of the Treasury

--CE-~t~~-~~~th-~~d-~~~r~)--Internal Revenue Service

Name Employer Identification number

Please SALEM FINANCIAL INC. AS SUCCESSOR IN INTEREST TO BRANCH INVESTMENTS LLC 51-0349647
Type Number, street, and room or suite no. (If a P.O. box, see instructions.)

or P.O. BOX 483
Print City or town, state, and ZIP code Telephone number (optional)

WINSTON-SALEM NC 27102 .
BRANCH INVESTMENTS LLC 1007 ORANGE ST, STE 1407 WILMINGTON, DE 19801 EIN: 51-0349647

Internal Revenue Service Center ....
where original return was filed ,. OGDEN, UT

Fill in applicable items and use Part II on the back to explain any changes

ImI
(a) As originally (b) Net change-

Income and Deductions (see instructions) reported or as increase or {decrease}--- (e) Correct a.'nount
previously adJusted explain in Part II

1 Total income (Form 1120 or1120-A, line 11) 1 505,188,152 -24,475,506 480,712,646
2 Total deductions (total of lines 27 and 29c, Form

1120, or lines 23 and 25c, Form 1120-A) . 2 59,185,880 1,622,052 60,807932

3 Taxable income. Subtract line 2 from line 1 3 446,002,272 -26,097,558 419,904,714

4 Tax (Form 1120, line 31, or Form 1120-A, line 271 4 156,100,795 -117,570,184 38,530,611

Payments and Credits (see instructions)

5 a Overpayment in prior year allowed as a credit 5a 8346980 8,346,980
b Estimated tax payments 5b 48,500,000 48,500,000
c Refund applied for on Form 4466 5c
d Subtract line 5c from the sum of lines 5a and 5b 5d 56,846980 ° 56,846,980
e Tax deposited with Form 7004 5e
f Credit from Form 2439 5f
9 Credit for federal tax on fuels and other refundable

credits. 50

6 Tax deposited or paid with (or after) the filing of the original return 6 117,745,044

7 Add lines 5d through 6, column (c) 7 174,592,024
8 Overpayment, if any, as shown on original return or as later adjusted 8 18,491,229

9 Subtract line 8 from line 7 9 156,100,795

Tax Due or Overpayment (see Instructions)

10 Tax due. Subtract line 9 from line 4, column (c). If paying by check, make it payable to the "United
States Treasury" • 10 °

11 Overpayment. Subtract line 4, column (c), from line 9 ~ 11 117,570,184
12 Enter the amount of line 11 you want: Credited to 20 estimated tax ~ Refunded ~ 12 117 570184

Under penalties of perjury, I declare that I have filed an original return and that I have examined this amended return, inclUding accompanying
schedules and statements, and to the best of my knowledge and belief, this amended return is true, correct. and complete, Declaration of preparer

Sign (other than taxp~yer) is based on all information of which preparer has any knowledge.

Here .OJ (J P J- ~ o./J I 3-~- -/0 ~T;tl~/Le 1/lMz~ ,~~ . '--7\"Y
Siohature of officer ) Date

Preparer's ~ IDate I Check if
Preparer's SSN or PTIN

Paid signature self-employed 0
Preparer's Firm's name (or

~
I EIN

Use Only yours if self-employed),
I Phone no.address and ZIP code

For Privacy Act and Paperwork ReductIon Act Notice, see page 4.
(HTA)

Form 1120X (Rev. 1-2008)
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Fom 1120X(Re,. 1-2008) SALEM FINANCIAL, INC. AS SUCCESSOR IN INTERE:51-0349647 Page 2

IImII Explanation of Changes to Items in Part I (Enter the line number from page 1 for the items you are
changing, and give the reason for each change. Show any computation in detail. Also, see What To Attach
on page 3 of the instructions.)

If the change is due to a net operating loss carryback, a capital loss carryback, or a general business credit carryback, see
Carryback Claims on page 3, and check here . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~ 0
_!lS:_~ ATIAc:I:1_~~, . _. _. . . .... . _

Form 1120X (Rev, 1-2008)
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Fo~ 843 Claim for Refund and Request for Abatement
(Rev. February 2009)

Department of the Treasury
IntE!maJ Revenue Service

... See separate instructions.

OMS No. 1545-0024

(b)
(e)

Use Form 843 if your claim or request involves:
(a) a refund of one of the taxes (other than income taxes and an employer's claim for FICA tax, RRTA tax, or income

tax withholding), shown on line 3,
(b) an abatement of FUTA tax or certain excise taxes, or
(e) a refund or abatement of interest, penalties, or additions to tax for one of the reasons shown on line 5a.

Do not use Form 843 if your claim,or request involves:
(a) an overpayment of income taxes or an employer's claim for FICA tax, RRTA tax, or income tax withholding {use the

appropriate amended tax return},
a refund of excise taxes based on the nontaxable use or sale of fuels, or
an overpayment of excise taxes reported on Form(s) 11-C, 720, 730, or 2290

Name(s)

SALEM FINANCIAL INC. AS SUCCESSOR IN INTEREST TO BRANCH INVESTMENTS LLC
Your social security number

Address (number, street, and room or suite no,)

P.O. BOX 483
Spouse's social security number

City or town, state, and ZIP code

WINSTON-SALEM, NC 27102
Employer identification number (EIN)

51 0349647
Name and address shown on return jf different from above Daytime telephone number

BRANCH INVESTMENTS LLC, 1007 ORANGE ST, STE 1407, WILMINGTON, DE 19801

1 Period. Prepare a separate Form 843 for each tax period 2 Amount to be refunded or abated
From 01 I 01 I 2004 to 12 31 I 2004 $ 23,514,036.80

3 Type of tax. Indicate the type of tax to be refunded or abated or to which the Interest, penalty, or additIon to tax IS related.
o Employment 0 Estate 0 Gift 0 Excise [2J Income

4 Type of penalty. If the claim or request involves a penalty, enter the Internal Revenue Code section on which the penalty
is based (see instructions). IRC section: 6662(a)

5a Interest, penalties, and additions to tax. Check the box that indicates your reason for the request for refund or
abatement. (If none apply, go to line 6.)

o Interest was assessed as a result of IRS errors or delays.
o A penalty or addition to tax was the result of erroneous written advice from the IRS.
1ZI Reasonable cause or other reason allowed under the law (other than erroneous written advice) can be shown for not

assessing a penalty or addition to tax.

b Date(s) of payment(s) ~ 03/01/2010

6 Original return. Indicate the type of return filed to which the tax, interest, penalty, or addition to tax relates,
o 706 LJ 709 0 940 0 941 0 943 0 945
o 990-PF 0 1040 I<'l 1120 0 4720 0 Other (speCify) ~

7 Explanation. Explain why you believe this claim or request should be allowed and show the computation of the amount shown
on line 2. If you need more space, attach additional sheets.

See attached

Signature. If you are filing Form 843 to request a refund or abatement relating to a joint return, both you and your spouse must sign the claim.
Claims flied by corporations must be signed by a corpor~.~~,_officer authorized to sign, and the officer's title must be shown.
Under penalties of perjury, I declare that I have examined this claim, including accompanying schedules and statements, and, to the best of my knowledge and
belief, it is true, correct, and complete. Declaration of preparer (other than taxpayer) is basad on all information of whicll prepan;lr ~la:; allY knowledge.

S~~(iiSf1'PPli6;Ci;i--bY"rpo"ii~~~-k!;~f~~~_·f.b:~- D,le 3--rS-fO

S~nature (spouse, if joint return)

Preparer's SSN or PTJNDate

Pal
'd Preparer's ~

signature r
Preparer's Firm's name (or ~
Use Only yours if self-employed),

address, and ZIP code

For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. Cat. No. 10180R Form 843 (Rev_ 02-2009)
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Salem Financial, Inc. as Successor in Interest to Branch Investments LLC
EIN: 51-0349647

Attachment to Fonn 1120X and Fonn 843

This claim is being filed to correct the employer identification number (EIN) listed on Fonn
1120X and Fonn 843 from the claim originally filed on March 11,2010 under EIN: 26-0229198
and should supersede that claim.
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SALEM FINANCIAL, INC. AS SUCCESSOR IN INTEREST TO
BRANCH INVESTMENTS LLC

Claim for Refund

Tax Year: 2004
Tax: $117,570,184
Penalty: $23,514,036.80
Total Amount of Claim for Refund: $141,084,220.80 plus deficiency interest assessed on this
amount, together with interest on the amount to be refunded, or such greater amount as is legally
refundable.

Procedural History

On September 14, 2005, Branch Investments LLC and Subsidiaries ("Branch") timely
filed its consolidated U.S. federal income tax return for the taxable year ending December 31,
2004 (the "2004 Tax Year"). After examining Branch's return for the 2004 Tax Year, the
Internal Revenue Service ("IRS") proposed various adjustments, described below, related to a
financing provided by Barelays Bank PLC ("Barclays") (referred to as the "Barclays
Financing"). (See Exhibit A (forms 5701 for issues IE-OOI; IE-002; IE-003; 1E-004; IE-005; IE
006 (Aug. 4, 2009)).)

On February 28, 2009, Branch merged with Salem Financial, Inc. This merger caused
Branch to cease to exist. As a result, Salem Financial, Inc. ("Salem") is the appropriate party to
file this administrative claim for refund as the successor in interest to Branch.

On february 12, 20 10, the IRS issued a Statutory Notice of Deficiency for the 2004 Tax
Year to Branch Investments LLC and Subsidiaries cia Salem financial, Inc. (Exhibit B.) The
Notice of Deficiency made the following adjustments related to the Barclays Financing:

(I) disallowed foreign tax credits claimed under section 90 I in the amount of
$108,436,039;

(2) increased taxable income by $50,891,300 for fee income purportedly received by
Branch and reduced taxable income by $26,415,794 for interest income received
by Branch, for a net increase in taxable income of $24,475,506;

(3) disallowed deductions for transaction costs claimed under section 162 in the
amount of$1 ,622,052;

(4) reclassified $479,843,873 of foreign source income as domestic source income;
and

(5) imposed a penalty under section 6662 in the amount of $23,514,036.80.
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On February 16,2010, Salem executed Form 4089 in which it consented to the
immediate assessment of tax in the amount of$117,745,044 and to the imposition of penalties in
the amount of $23,514,036.80 for the 2004 Tax Year. (Exhibit C.) Pursuant to the terms of the
Form 4089, Salem reserved the right to file a claim for refund.

On March 1,20 I0, the IRS assessed the taxes and penalties set forth in the Notice of
Deficiency plus deficiency interest as provided by law, and on March 1,20 I0, Salem fully
satisfied the assessed liability. Salem now files this claim for refund seeking to recover
$141,084,220.80 for taxes and penalties paid plus the deficiency interest it paid on this amount.
This claim sets forth a statement of the facts and the legal grounds for recovery. This claim is
being filed pursuant to the letter agreement between BB&T Corporation ("BB&T") and the IRS
dated August 12,2009.

Statement of Facts

During the 2004 Tax Year, Branch was a partially owned subsidiary of Branch Banking
and Trust Company ("Bank"), a commercial bank chartered by the State of North Carolina.
Bank was a wholly owned subsidiary of BB&T, a holding company organized under the laws of
the State of North Carolina that is engaged in a broad range of financial services through its
subsidiaries.

Prior to the Barclays Financing, Branch was a wholly owned subsidiary of Bank and was
part of the affiliated group for which BB&T, as parent, filed consolidated federal income tax
returns. On August 1,2002, Branch issued preferred shares representing 22 percent of its voting
power to Asteras Holding LLC ("Asteras"), a company unrelated to BB&T, in exchange for $65
million, and Branch thereby ceased to be a member of the BB&T consolidated group for federal
income tax purposes. Accordingly, Branch filed a separate U.S. federal income tax return for the
2004 Tax Year.

In 2002, Bank entered into the Barclays Financing through Branch in order to obtain low
cost, diversified funding. Specifically, on August 1,2002, Branch borrowed $1.5 billion trom
Barelays at an interest rate approximately 290 basis points below Branch's normal cost of funds.
Barclays, a corporation organized under the laws of England and Wales, was able to offer
funding to Branch at such favorable rates because the BarciayS Financing was structurcd in a
manner that allowed Barclays to obtain certain UoK. tax benefits.

An abbreviated summary of the facts ofthe Barclays Financing follows:

(1) Bank contributed income-generating assets to Branch.

(2) Branch contributed the majority ofthese income-generating assets to Branch
Finance LLC ("DelCo"), a newly formed entity that initially elected to be treated
as a disregarded entity for U.S. federal income tax purposes.

(3) Branch contributed additional income-generating assets and part of its interests in
DelCo to Branch Funding Trust ('Trust"), a newly formed entity that initially

- 2 -
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elected to be treated as a disregarded entity for U.S. federal income tax purposes.
The Trust was subject to U.K. income tax after the Barclays Financing was
implemented. Branch Management LLC ("Manager"), a limited liability
company that elected to be treated as a corporation for U.S. federal income tax
purposes, was appointed manager of the Trust. Manager was part of the affiliated
group for which Branch, as parent, filed consolidated U.S. federal income tax
returns. Delaware Trust Capital Management, Inc. ("U.S. Trustee") was initially
appointed the trustee of the Trust.

(4) Branch contributed part of its interest in the Trust to Branch Holdings LLC
("NewCo"), a newly formed entity that initially elccted to be treated as a
corporation for U.S. federal income tax purposes. NewCo was part of the
affiliated group for which Branch, as parent, filed consolidated U.S. federal
income tax returns.

(5) After Branch's contribution of part of its interest in the Trust to NewCo, the Trust
was treated as a partnership for U.S. federal income tax purposes pursuant to
Treas. Reg. S301.7701-3(b), with Branch and NewCo as its partners.

(6) Upon Trust becoming a partnership, DelCo was treated as a partnership for U.S.
federal income tax purposes pursuant to Treas. Reg. § 30 1.770 1-3(b), with Branch
and the Trust as its partners.

(7) Barclays contributed approximately $1.5 billion to the Trust in exchange for
various classes of interests in the Trust. Branch and Barclays also executed a
series of agreements with respect to certain interests in the Trust (including a
Repurchase Agreement and a Zero Coupon Swap) that were collectively treated
as a secured loan trom Barclays to Branch for U.S. federal income tax purposes.

(8) Branch and DelCo created Branch Administrators Limited ("U.K. Trustee"), a
newly lormed entity that elccted to be treated as a partnership for U.S. federal
income tax purposes. The U.K. Trustee replaced the U.S. Trustee as trustee ofthe
Trust.

(9) Branch lent approximately $1.5 billion to affiliates of BB&T for use in their
ordinary course of business.

(10) On January 16, 2005, NewCo elected to be treated as a disregarded entity for U.S.
fedcral income tax purposes. As a result, Trust, DelCo, and the U.K. Trustee
became disregarded entities wholly owned by Branch lor U.S. federal income tax
purposes.

(II) The Barclays Financing was terminated on April 4, 2007.

During the term of the Barclays Financing, the Trust earned income and paid U.K. tax on
that income. The Trust then distributed the after-tax proceeds to a blocked account owned by
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Barclays, and Barclays was obligated to immediately recontribute such distributions to the Trust.
These distributions and recontributions were disregarded lor U.S. fcdcral income tax purposes.
On its consolidated U.S. fcdcral income tax return, Branch reported its distributive share and
NewCo's distributive share of the Trust's income, and Branch also credited the U.K. taxes paid
by the Trust against its U.S. taxes.

The transaction structure made it possible for Barclays to obtain certain U.K. tax benefits
for which Barclays compensated Branch through a reduction in the interest costs of the securcd
loan. Branch treated any L1BOR-based payments that it made to Barclays with respect to the
secured loan as interest expense for both financial accounting purposes and U.S. federal income
tax purposes (deducting it as such under section 163). Branch treated amounts owed by Barclays
pursuant to the terms of the secured loan as reducing overall interest expense for U.S. federal
income tax purposes. To the extent the amounts owed by Barclays exceeded the L1BOR-based
payments Branch owed to Barclays, Branch reported such net income as interest income for U.S.
tax purposcs.

In addition, Branch deducted the professional fees incurred in connection with the
transaction as ordinary and necessary business expenses under section 162.

Legal Grounds for Recoverv

I. Disallowance of Foreign Tax Crcdits

The U.K. taxes paid by Branch in connection with the Barclays Financing werc creditable
foreign income taxes lor U.S. federal income tax purposes under sections 901 and 904 and the
regulations thereunder. Further, based on the relevant facts and circumstances, the foreign tax
credits claimed by Branch with respect to the Barclays Financing should be respected under the
economic substance, substance-over-form, step transaction and any similar doctrines, to the
extent such doctrines are applicable. See, e.g., Compaq Compuler Corp. v. Comm'r, 277 F.3d
778 (5th Cir. 2001); IES Indus., Inc. v. United Slates, 253 F.3d 350 (8th eir. 2001); Notice 98-5,
1998-1 C.B. 334 (Jan. 20, 1998).

In addition, section 269 is inapplicable to the foreign tax credits claimed by Branch, and
the foreign tax credits may not be disallowed on the grounds that Asteras' acquisition of
preferred shares in Branch did not result in the deconsolidation of Branch from BB&T's
consolidated group for U.S. federal income tax purposes.

To the extent that the foreign tax credits claimed by Branch are denied, Branch should be
entitled to a deduction for the U.K. taxes paid by the Trust under section 162 or section 164.
Further, to the extent that credits or deductions for the U.K. taxes paid by the Trust are denied,
then the corresponding income should be eliminated for U.S. federal income tax purposes.

II. Adjustments lor Fee Income and Interest Expense

As stated above, Branch owed Barclays a monthly interest amount pursuant to the terms
of the secured loan based on a floating rate tied to I-month L1BOR less a fixed amount due lrom
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Barclays. Whenever Branch's floating rate interest obligation was less than the fixed amount,
Branch would receive a net payment from Barclays equal to the difference between the two
amounts. Based on the I-month LIBOR rates in effect during 2004, Branch's floating rate
interest obligation ($24,475,506) was less than the fixed amount due from Barclays
($50,891,300). Barclays, therefore, paid Branch the difference ($26,415,794). Branch reported
the net amount received from Barclays in its taxable income for the 2004 Tax Year on an accrual
basis. 1

By making two separate adjustments to Branch's taxable income, the Noticc of
Deficiency effectively disallowed an interest expense deduction for Branch's $24,475,506
floating rate interest expense without factoring in a reduction for the fixed amount due from
Barclays. First, the Notice of Deficiency increascd taxable income by $50,891,300 and
incorrectly characterized this amount as "fee income" that was "not properly reported," This
$50,891,300 represents the fixed amount by which Branch's floating rate intcrcst obligation was
reduced under the terms of the secured loan. The total fixed amount due from Barclays is merely
part of the formula by which Branch's total interest obligation was calculated and reported on its
tax return. Second, thc Notice of Deficiency decreased taxable income by $26,415,794 for thc
payments Branch actually received from Barclays.

Bascd on the relevant facts and circumstances, Branch should be entitled to exclude the
cntire net adjustment 01'$24,475,506 from income because Branch's interest obligation
represcnts interest on genuine indebtedness and is deductible under section 163. Moreover, the
Barclays Financing is not a sham and should be respcctcd undcr the economic substance doctrine
and similar doctrines, to the extent applicable.

Alternatively, to the cxtent that a deduction for the $24,475,506 in interest expense is
denied or the foreign tax credits arc denied, $50,891,300 should be excluded from income.

In addition, the Notice of Deficiency's adjustments for "fcc income" and interest expense
were bascd on a cash method of reporting. Branch, however, was an accrual method taxpayer.
II' thc Notice of Deficiency's adjustments are deemed to be correct, Branch is nevertheless
entitled to a refund to the extcnt that the adjustments exceed the actual income and expenses
accrued and reportcd by Branch as a result of the Barclays Financing.

III. Disallowance of Deductions for Transaction Costs

Based on the relevant facts and circumstances, thc dcductions taken by Branch for
transaction costs paid with respect to the Barclays Financing cannot be disregarded because the
financing transaction is not a sham and should be respected under the economic substancc
doctrine and similar doctrincs, to the extent such doctrines are applicable.

The amounts of$24,475,506 for Branch's floating rate interest obligation, $50,891,300 for the fixed amount
owed by Barclays, and $26,415,794 for the net amount of income reported by Branch are from the Notice of
Deficiency, which does not reflect the accrued amounts in Branch's tax reporting.
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IV. Reclassification of Foreign Source Income

Foreign source income in the amount of $479,843,873 cannot be reclassified as domestic
source income because Branch properly reported this income as foreign source income in
accordance with Article 24(2)(a) ofthe Convention Between the Government of the United
States of America and the Government of the United Kingdom of Great Britain and Northern
Ireland For the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect
to Taxes on Income and on Capital Gains, U.S.-U.K., July 24, 2001. Moreover, the Barclays
Financing is not a sham and should be respected under the economic substance doctrine and
similar doctrines, to the extent applicable.

V. Penalties

Branch is not subject to a section 6662(a) penalty for substantial understatement of
income tax or for negligence or disregard of rules or regulations because there is substantial
authority to sustain Branch's position, including relevant case law and the plain meaning ofthe
applicable Code provisions and regulations thereunder, and Branch can otherwise demonstrate
reasonable cause under section 6664.

Claim for Refund

Branch, theretore, seeks a refund in the amount of $1 17,570,184 for taxes paid,
$23,514,036.80 tor penalties paid, plus deficiency interest paid on these amounts and statutory
interest on the amount to be refunded, or such greater amount as is legally refundable. In
addition, pursuant to the provisions of Revenue Procedure 2000-26, 2000-1 C.B. 1257, Branch
requests that the IRS apply the net interest rate of zero pursuant to section 6621 (d) to the tax
years ending December 31,2002, December 31,2003, December 31,2004, December 31,2005,
December 31,2006, and June 15,2007, as well as all other tax years that are open for such
purposes on March 11,20 IO.

Request for Expedited Denial Pursuant to IR 1600

As explained above, this refund claim for the 2004 Tax Year is based solely on contested
income tax issues considered in previously examined returns. Therefore, pursuant to IR 1600
(Apr. 26, 1976) and the agreement between BB&T and the IRS, Branch now requests that the
IRS immediately reject this claim for refund and promptly issue a notice of claim disallowance.
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Exhibit D
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Enter name and address used on anginal return (If same as above, wr1le Same. )

Fo"" 1120X OMB No. 1545...Q132

Amended U.S. Corporation For tax year ending
(Rev. January 2008)

Income Tax Return .. 2005/12
Department of the Treasury

--(E-n-t~~ -~~~-th-~~d -~ear.)
-

Internal Revenue Service

Name Employer identification number

Please SALEM FINANCIAL INC. AS SUCESSOR IN INTEREST TO BRANCH INVESTMENTS LLC 51-0349647
Type Number, street, and room or suite no. (If a P.O. box, see instructions.)

or P.O. BOX 483
Print City or town, stale, and ZIP code Telephone number (optional)

WINSTON-SALEM NC 27102
" .

BRANCH INVESTMENTS LLC 1007 ORANGE ST, STE 1407 WILMINGTON, DE 19801 EIN: 51-0349647

Internal Revenue Service Center ....
where original return was filed ~ OGDEN. UT

Fill in applicable items and use Part II on the back to explain any changes

om (a) As originally (b) Net change---

Income and Deductions (see instructions) reported or as increase or (decrease}- (c) Correct amount
previously adjusted explain in Part 11

1 Total income (Form 1120 or 1120-A, line 11) 1 590,883,966 -51,539,868 539,344,098
2 Total deductions (total of lines 27 and 29c, Form

1120, or lines 23 and 25c, Form 1120-A) . 2 47,288,424 1,621 847 48,910,271

3 Taxable income. Subtract line 2 fram line 1 3 543,595542 -53,161,715 490,433,827

4 TaxiForm 1120 line 31, or Form 1120-A. line 27\ . 4 190,258,440 -128,925,758 61,332,682

Payments and Credits (see instructions)

5 a Overpayment in prior year allowed as a credit 5a 18,491,229 18,491,229
b Estimated tax payments 5b 51 500000 51 500000
c Refund applied for on Form 4466 5c
d Subtract line 5c from the sum of lines 5a and 5b 5d 69,991,229 0 69,991,229
e Tax deposited with Form 7004 5e
f Credit from Form 2439 5f
9 Credit for federal tax on fuels and other refundable

credits. . . . ~sti.ma.te~ tG!x ~en.alt¥ . , . . . . 5a -108,215 ·108,215

6 Tax deposited or paid with (or after) the filing of the original return 6 128,925,758

7 Add lines 5d through 6, column (c) 7 198,808,772
8 Overpayment, if any, as shown on original return or as later adjusted 8 8,550,332

9 Subtract line 8 from line 7 9 190,258,440

Tax Due or Overpayment (see instructions)

10 Tax due. Subtract line 9 from line 4, column (c). If paying by check, make it payable to the "United
States Treasury" .... 1-'-10=-+ "-0

11
12

Overpayment. Subtract line 4, column (c), from line 9
Enler the amount of line 11 you want: Credited to 20 estimated tax ..

~

Refunded ..
11
12

128,925,758

128925758

Sign
Here

Under penalties of perjury, I declare that I have flied an original return and that I have examined this amended return. including accompanying
schedules and statements, and to the best of my knowledge and belief. this amended return is true, correct, and complete. Declaration of preparer

(Olh~e:I:Z",dOg;::;OfWh;ChP"p"el'ha,a3:~~:I(J II, U'fAW,~ V:Ju~
~ SianatUr of officer r / Date ~"TC;;itICCe'-'-='--'-----'--'-'---'-''''-~

Preparer's SSN or PTINPaid Preparer's .. I Date I Check if
signature ,. self-employed D

Preparer's f--'FOC;'=mO:·':-:n::a::m::e7.(o::'---,-..------------l--------J..:::;:-IE::,"'N='::.:..-==--'-----------
Use Only yours if self-employed), , I

address and ZIP code Phone no.

For Privacy Act and Paperwork Reduction Act Notice, see page 4.
(HTA)

Form 1120X (Rev. 1-2008)
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Focm1120XIRe,.1,2008) SALEM FINANCIAL, INC. AS SUCESSOR IN INTERES'51·0349647 Page 2
ImlI Explanation of Changes to Items in Part I (Enter the line number from page 1 for the items you are

changing, and give the reason for each change. Show any computation in detail. Also, see What To Attach
on page 3 of the instructions.)

If the change is due to a net operating loss carryback, a capital loss carryback, or a general business credit carryback, see
Carryback Claims on page 3, and check here . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~ D

.~~.~ ~TI!I.e; ti,~i;J, ....."", .", ., .. " ", ,". ,.... ,.... ,.. ,... ,..... ,.... ,", ,," ", "" " ,", ,,.... ,,,. ,... , ,.,,,, ,,,,

Form 1120X IR" 1,2008)
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Fo= 843 Claim for Refund and Request for Abatement
(Rev. February 2009)

uepartmenl Of the Treasury
Internal Re"(tI1ue Service

... See separate instructions.

OMS No 1545-0024

Ib)
Ie)

Use Form 843 if your claim or request involves:
(a) a refund of one of the taxes (other than income taxes and an employer's claim for FICA tax, RRTA tax, or income

tax withholding), shown on line 3,
(b) an abatement of FUTA tax or certain excise taxes, or
(e) a refund or abatement of interest, penalties, or additions to tax for one of the reasons shown on line Sa.

00 not use Form 843 if your claim or request involves:
(a) an overpayment of income taxes or an employer's claim for FICA tax, RRTA tax, or income tax withholding (use the

appropriate amended tax return),
a refund of excise taxes based on the nontaxable use or sale of fuels, or
an overpayment of excise taxes reported on Form(s) 11-C, 720, 730, or 2290

Name{s)
SALEM FINANCIAL INC. AS SUCCESSOR IN INTEREST TO BRANCH INVESTMENTS LLC

Your social security number

Address (number, street, and room or suite no.)

P.O. BOX 483
Spouse's social security number

City or town, state, and ZIP code
WINSTON,SALEM, NC 27102

Employer identification number (EIN)

51 0349647
Name and address shown on return if different from above Daytime telephone number

BRANCH INVESTMENTS LLC, 1007 ORANGE ST, STE 1407, WILMINGTON, DE 19801
I I

1 Period. Prepare a separate Form 843 for each tax period 2 Amount to be refunded or abated
From 01! 01 ! 2005 to 12 31! 2005 I $ 25,785,151.60

3 Type of tax. Indicate the type of tax to be refunded or abated or to which the interest, penalty, or addition to tax is related.
o Employment 0 Estate 0 Gift 0 Excise [;Zl Income

4 Type of penalty. If the claim or request involves a penalty, enter the Internal Revenue Code section on which the penalty
is based (see instructions). IRe section: 6662(a)

Sa Interest, penalties, and additions to tax. Check the box that indicates your reason for the request for refund or
abatement. (If none apply, go to line 6.)
o Interest was assessed as a result of IRS errors or delays.
o A penalty or addition to tax was the result of erroneous written advice from the IRS.
III Reasonable cause or other reason allowed under the Jaw (other than erroneous written advice) can be shown for not

assessing a penalty or addition to tax.

b Date(s) of payment(s) ~ ~0~3~/0~1~/2~0~1~0 _

6 Original return. Jndicate the type of return filed to which the tax, interest, penalty, or addition to tax relates.
o 706 0 709 0 940 0 941 0 943 0 945

o 990-PF 0 1040 GZJ 1120 0 4720 0 Other (speciM ~

7 Explanation. Explain why you believe this claim or request should be allowed and show the computation of the amount shown
on line 2. If you need more space, attach additional sheets,

See attached

Signature. If you are filing Form 843 to request a refund or abatement relating to a joint return, both you and your spouse must sign the claim.
Claims filed by corporations must be signed by a corporate officer authorized to sign, and the officer's title must be shown.
Under penalties of perjury, I doclartJ that! have examined this claim, including accompanying schedule~ <Iud ~t<ltefTltJl1ts, and, to the besl of my knowledge and
behe~true correct and complete Declaration of preparer (other than taxpayer) IS based on all Information of which preparer has any k10wledge

~'A<_ <?\V~ _ Viu f?'VVJ>4-; v)y~/} _ ~-/O-:OZO/O
Signa u (TItle If appl cable ClflljJby corporations must be s'gned by an officer) Date

Preparer's SSN or PTIN

Phone no,

Dale

Signalure (spouse, if Joint return)

Pal
'd Preparer's ...

signature ,.

Preparer's -,,===-=----.------------------L------'-'=T'="'--'='!-- --------
Firm's name (or ~

Use Only yours if self-employed),
address, and ZIP code

For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. Cat. No.1 0180A Form 843 (Rev. 02-2009)
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Salem Financial, Inc. as Successor in Interest to Brancb Investments LLC
EIN: 51-0349647

Attachment to Form 1120X and Form 843

This claim is being filed to correct the employer identification number (EIN) listed on Form
1120X and Form 843 from the claim originally filed on March 11,2010 under EIN: 26-0229198
and should supersede that claim.
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SALEM FINANCIAL, INC. AS SUCCESSOR IN INTEREST TO
BRANCH INVESTMENTS LLC

Claim for Refund

Tax Year: 2005
Tax: $128,925,758
Penalty: $25,785,151.60
Interest: $42,624,823.82
Total Amount of Claim for Refund: $197,335,733.42 plus interest, or such greater amount as
is legally refundable.

Procedural History

On August 28, 2006, Branch Investments LLC and Subsidiaries ("Branch") timely filed
its consolidated U.S. federal income tax return for the taxable year ending December 31,2005
(the "2005 Tax Year"). After examining Branch's return for the 2005 Tax Year, the Internal
Revenue Service ("IRS") proposed various adjustments, described below, related to a financing
provided by Barclays Bank PLC ("Barclays") (referred to as the "Barclays Financing"). (See
Exhibit A (Forms 5701 for issues IE-OOI; IE-002; IE-003; iE-004; IE-005; IE-006 (Aug. 4,
2009)).)

On February 28, 2009, Branch merged with Salem Financial, Inc. This merger caused
Branch to cease to exist. As a result, Salem Financial, Inc. ("Salem") is the appropriate party to
file this administrative claim for refund as the successor in interest to Branch.

On February 12,20 I0, the IRS issued a Statutory Notice of Deficiency for the 2005 Tax
Year to Branch Investments LLC and Subsidiaries c/o Salem Financial, Inc. (Exhibit B.) The
Notice of Deficiency made the following adjustments related to the Barclays Financing:

(1) disallowed foreign tax credits claimed under section 90 I in the amount of
$110,319,157.00;

(2) increased taxable income by $53,385,489 for fee income purportedly received by
Branch and reduced taxable income by $1,845,621 for interest income received
by Branch, for a net increase in taxable income of$51,539,868;

(3) disallowed deductions for transaction costs claimed under section 162 in the
amount of$I,621,847;

(4) reclassified $533,833,963 of foreign source income as domestic source income;
and

(5) imposed a penalty under section 6662 in the amount of$25,785,151.60.
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On February 16,2010, Salem executed Form 4089 in which it consented to the
immediate assessment of tax in the amount of$128,925,756 and to the imposition of penalties in
the amount of $25,785,151.60 for the 2005 Tax Year. (Exhibit C.) Pursuant to the terms of the
Form 4089, Salem reserved the right to tile a claim for refund.

On March 1, 2010, the IRS assessed the taxes and penalties set forth in the Notice of
Deficiency plus deficiency interest as provided by law, and on March I, 20 I0, Salem fully
satisfied the assessed liability. I Salem now files this claim for refund seeking to recover the
$197,335,733.42 in taxes, penalties, and deficiency interest it paid. This claim sets forth a
statement of the facts and the legal grounds for recovery. This claim is being filed pursuant to
the letter agreement between 1313&'1' Corporation ("BB&T") and the IRS dated August 12.2009.

Statement of Facts

During the 2005 Tax Ycar, Branch was a partially owned subsidiary of Branch Banking
and Trust Company ("Bank"), a commercial bank chartered by the State of North Carolina.
Bank was a wholly owned subsidiary of BB&T, a holding company organized under the laws of
the State of North Carolina that is engaged in a broad range of financial services through its
subsidiaries.

Prior to the Barelays Financing, Branch was a wholly owned subsidiary of Bank and was
part of the affiliated group for which 1313&'1', as parent, filed consolidated federal income tax
returns. On August 1,2002, Branch issued preferred shares representing 22 percent of its voting
power to Asteras Holding LLC ("Asteras"), a company unrelated to BB&T, in exchange tor $65
million, and Branch thereby ceased to be a member of the 1313&'1' consolidated group for federal
income tax purposes. Accordingly, Branch filed a separate U.S. federal income tax return for the
2005 Tax Year.

In 2002, l3ank entered into the Barclays Financing through Branch in order to obtain low
cost, diversified funding. Specitically, on August 1,2002, Branch borrowed $1.5 billion from
Barclays at an interest rate approximately 290 basis points below Branch's normal cost of funds.
Barclays, a corporation organized under the laws of England and Wales, was able to offer
funding to Branch at such favorable rates because the Barclays Financing was structured in a
manner that allowed Barclays to obtain certain U.K. tax benetits.

An abbreviated summary of the facts of the Barclays Financing follows:

(I) l3ank contributed income-generating assets to Branch.

Salem paid $128,925,758 in additional tax on March], 20 lOin accordance with the amount set forth in the
Notice of Deficiency. The March 1,2010 Notice of Tax Due on Federal Tax Return, however, listed the
amount of additional tax due as $128,925,756. Salem, therefore, seeks a refund of the entire SI28,925,758 in
additional tax paid on March 1,2010. The Notice of Tax Due on Federal Tax Return also incorrectly listed
"Form Number" as 1041 instead of Form 1120.

- 2 -
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(2) Branch contributed the majority of these income-generating assets to Branch
Finance LLC ("DelCo"), a newly formed entity that initially elected to be treated
as a disregarded entity for U.S. federal income tax purposcs.

(3) Branch contributed additional income-generating assets and part of its interests in
DelCo to Branch Funding Trust ("Trust"), a newly formed entity that initially
elected to be treated as a disregarded entity for U.S. federal income tax purposes.
The Trust was subject to U.K. income tax after the Barclays Financing was
implemented. Branch Management LLC ("Manager"), a limited liability
company that elected to be treated as a corporation for U.S. federal income tax
purposes, was appointed manager of the Trust. Manager was part of the affiliated
group for which Branch, as parent, filed consolidated U.S. federal income tax
returns. Delaware Trust Capital Management, Inc. ("U.S. Trustee") was initially
appointed the trustee of the Trust.

(4) Branch contributed part of its interest in the Trust to Branch Holdings LLC
("NewCo"), a newly formed entity that initially elected to be treated as a
corporation for U.S. federal incomc tax purposes. NewCo was part ofthc
affiliatcd group for which Branch, as parent, filed consolidated U.S. federal
income tax returns.

(5) After Branch's contribution of part of its interest in the Trust to NewCo, the Trust
was treated as a partnership for U.S. federal income tax purposes pursuant to
Treas. Reg. § 301.7701-3(b), with Branch and NewCo as its partners.

(6) Upon Trust becoming a partnership, DelCo was treatcd as a partnership for U.S.
federal income tax purposes pursuant to Trcas. Reg. § 30 1.770 1-3(b), with Branch
and the Trust as its partners.

(7) Barclays contributed approximatcly $1.5 billion to the Trust in exchange for
various classes of interests in the Trust. Branch and Barclays also executed a
series of agreements with respect to certain interests in the Trust (including a
Repurchase Agreement and a Zero Coupon Swap) that were collectively treated
as a secured loan trom Barclays to Branch for U.S. federal income tax purposes.

(8) Branch and DelCo created Branch Administrators Limited ("U.K. Trustee"), a
newly formed entity that elected to be treated as a partnership f,,, U.S. fedcral
income tax purposes. Thc U.K. Trustee replaced the U.S. Trustcc as trustee of the
Trust.

(9) Branch lent approximately $1.5 billion to affiliates of BB&T I,,, use in their
ordinary course of business.

(10) On January 16,2005, NewCo elected to be treated as a disregarded entity for U.S.
federal income tax purposes. As a result, Trust, DelCo, and the U.K. Trustee

- 3 -
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became disregarded entities wholly owned by Branch for U,S, federal income tax
purposes,

(II) The Barclays Financing was terminated on April 4, 2007,

During the term of the Barclays Financing, the Trust earned income and paid U,K, tax on
that income, The Trust then distributed the after-tax proceeds to a blocked account owned by
Barclays, and Barclays was obligated to immediately recontribute such distributions to the Trust.
These distributions and recontributions were disregarded for U,S, federal income tax purposes,
Branch reported the Trust's income on its consolidated U,S, federal income tax return, and
Branch also credited the U,K, taxes paid by the Trust against its U,S, taxes,

The transaction structure made it possible for Barclays to obtain certain U,K, tax benefits
for which Barclays compensated Branch through a reduction in the interest costs of the secured
loan, Branch treated any LIBOR-based payments that it made to Barclays with respect to the
secured loan as interest expense for both financial accounting purposes and U,S, federal income
tax purposes (deducting it as such under section 163). Branch treated amounts owed by Barclays
pursuant to the terms ofthe secured loan as reducing overall interest expense for U.S. federal
income tax purposes. To the extent the amounts owed by Barclays exceeded the LIBOR-based
payments Branch owed to Barclays, Branch reported such net income as interest income for U.S.
tax purposes,

In addition, Branch deducted the professional fees incurred in connection with the
transaction as ordinary and necessary business expenses under section 162.

Legal Grounds for Recovery

L Disallowance of Foreign Tax Credits

The U,K, taxes paid by Branch in connection with the Barclays Financing were creditable
foreign income taxes for U,S, federal income tax purposes under sections 901 and 904 and the
regulations thereunder, Further, based on the relevant facts and circumstances, the foreign tax
credits claimed by Branch with respect to the Barclays Financing should be respected under the
economic substance, substance-over-form, step transaction and any similar doctrines, to the
extent such doctrines arc applicable. See, e.g., Compaq Computer Corp. v, Comm'r, 277 F.3d
778 (5th Cir. 200 I); IES Indus, Inc, v, United States, 253 F.3d 350 (8th Cir. 200 I); Notice 98-5,
1998-1 C.B. 334 (Jan. 20, 1998),

In addition, section 269 is inapplicable to the foreign tax credits claimed by Branch, and
the foreign tax credits may not be disallowed on the grounds that Asteras' acquisition of
preferred shares in Branch did not result in the deconsolidation of Branch from BB&T's
consolidated group for U.S. federal income tax purposes,

To the extent that the foreign tax credits claimed by Branch arc denied, Branch should be
entitled to a deduction for the U.K, taxes paid by the Trust under section 162 or section 164.

- 4 -



Case 1:10-cv-00192-TCW   Document 1    Filed 03/30/10   Page 72 of 96

Further, to the extent that credits or deductions for the U.K. taxes paid by the Trust are denied,
then the corresponding income should be eliminated for U.S. federal income tax purposes.

II. Adjustments for Fee Income and Interest Expense

As stated above, Branch owed Barclays a monthly interest amount pursuant to the terms
of the secured loan based on a floating rate tied to I-month L1BOR less a fixed amount due from
Barclays. Whenever Branch's floating rate interest obligation was less than the tixed amount,
Branch would receive a net payment tram Barclays equal to the difference between the two
amounts. Based on the I-month L1BOR rates in effect during 2005, Branch's floating rate
interest obligation ($51,539,868) was less than the fixed amount due from Barclays
($53,385,489). Barelays, therefore, paid Branch the difference ($1,845,621). Branch reported
the net amount received from Barclays in its taxable income for the 2005 Tax Year on an accrual
basis 2

By making two separate adjustments to Branch's taxable income, the Notice of
Deficiency effectively disallowed an interest expense deduction for Branch's $51,539,868
floating rate interest expense without factoring in a reduction for the fixed amount due from
Barclays. First, the Notice of Deficiency increased taxable income by $53,385,489 and
incorrectly characterized this amount as "fee income" that was "not properly reported." This
$53,385,489 represents the fixed amount by which Branch's floating rate interest obligation was
reduced under the terms of the secured loan. The total fixed amount due from Barclays is merely
part of the formula by which Branch's total interest obligation was calculated and reported on its
tax return. Second, the Notice of Deficiency decreased taxable income by $1,845,621 for the
payments Branch actually received from Barclays.

Based on the relevant facts and circumstances, Branch should be entitled to exclude the
entire net adjustment of$51,539,868 from income because Branch's interest obligation
represents interest on genuine indebtedness and is deductible under section 163. Moreover, the
Barclays Financing is not a sham and should be respected under the economic substance doctrine
and similar doctrines, to the extent applicable.

Alternatively, to the extent that a deduction for the $51,539,868 in interest expense is
denied or the toreign tax credits arc denied, $53,385,489 should be excluded tram income.

In addition, the Notice of Dcliciency's adjustments for "tee income" and interest expense
were based on a cash method of reporting. Branch, however, was an accrual method taxpayer.
If the Notice of Deficiency's adjustments arc deemed to be correct, Branch is nevertheless
entitled to a refund to the extent that the adjustments exceed the actual income and expenses
accrued and reported by Branch as a result of the Barclays Financing.

2 The amounts of$51.539.868 for Branch's floating rate interest obligation, $53,385,489 for the fixed amount
owed by Barclays, and $1,845,621 for the net amount of income reported by Branch are from the T\'otice of
Deficiency. which does not reflect the accrued amounts in Branch's tax reporting.

- 5 -
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Ill. Disallowance of Deductions for Transaction Costs

Based on the relevant facts and circumstances, the deductions taken by Branch for
transaction costs paid with respect to the Barclays Financing cannot be disregarded because the
financing transaction is not a sham and should be respected under the economic substance
doctrine and similar doctrines, to the extent such doctrines are applicable.

IV. Reclassification of Foreign Source Income

Foreign source income in the amount of$533,833,963 cannot be reclassitied as domestic
source income because Branch properly reported this income as foreign source income in
accordance with Article 24(2)(a) of the Convention Between the Government of the United
States of America and the Government of the United Kingdom of Great Britain and Northern
Ireland For the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect
to Taxes on Income and on Capital Gains, U.S.-U.K., July 24, 2001. Moreover, the Barclays
Financing is not a sham and should be respected under the economic substance doctrine and
similar doctrines, to the extent applicable.

V. Penalties

Branch is not subject to a section 6662(a) penalty for substantial understatement of
income tax or for negligence or disregard of rules or regulations because there is substantial
authority to sustain Branch's position, including relevant case law and the plain meaning ofthe
applicable Code provisions and regulations thereunder, and Branch can otherwise demonstrate
reasonable cause under section 6664.

Claim for Refund

Branch, therefore, seeks a refund in the amount of$128,925,758 for taxes paid,
$25,785,15 J .60 for penalties paid, and $42,624,823.82 for deficiency interest paid plus statutory
interest on the amount to be refunded, or such greater amount as is legally refundable. In
addition, pursuant to the provisions of Revenue Procedure 2000-26, 2000- J C.B. 1257, Branch
requests that the IRS apply the net interest rate of zero pursuant to section 6621 (d) to the tax
years ending December 31,2002, December 31,2003, December 31,2004, December 31, 2005,
December 31, 2006, and June 15,2007, as well as all other tax years that are open for such
purposes on March 11. 20 IO.

Reqnest for Expedited Denial Pursuant to IR 1600

As explained above. this retund claim for the 2005 Tax Year is based solely on contested
income tax issues considered in previously examined returns. Therefore, pursuant to IR 1600
(Apr. 26, 1976) and the agreement between BB&T and the IRS, Branch now requests that the
IRS immediately reject this claim for refund and promptly issue a notice of claim disallowance.

- 6 -
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Exhibit E
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Enter name and address used on onglnal retum (If same as above, wnte Same. )

Foem 1120X OMB No. 1545-0132

Amended U.S. Corporation For tax year ending
(Rev. January 2008)

Income Tax Return ~ 2006112
Department of the Treasury -~(E-~t~~-~~~th~~~d -~~r~ l--Internal Revenue Service

Name Employer Identification number

Please SALEM FINANCIAL INC. AS SUCCESSOR IN INTEREST TO BRANCH INVESTMENTS LLC 51-0349647
Type Number, street, and room or suite no. (If a P.O. box, see instructions.)

or P.O. BOX 483
Print City or town, state, and ZIP code Telephone number (optional)

WINSTON-SALEM NC 27102 .
BRANCH INVESTMENTS LLC 1007 ORANGE ST, STE 1407 WILMINGTON, DE 19801 EIN: 51-0349647

Intemal Revenue Service Center ....
where original retum was filed ,.. OGDEN, UT

Fill in applicable items and use Part II on the back to explain any changes

ImI
(a) As originally (b) Net change----

Income and Deductions (see instructions) reported or as increase or (decrease}- (c) Correct amount
previously adjusted explain in Part II

1 Total income (Form 1120 or 1120-A, line 11) 1 753,608,891 -56,227,114 697,381,777
2 Total deductions (total of lines 27 and 29c, Form

1120, or lines 23 and 25c, Form 1120-A) . 2 52,223,619 23,790,573 76,014,192

3 Taxable Income. Subtract line 2 from line 1 3 701,385,272 -80,017,687 621,367585

4 Tax (Form 1120, line31, or Form 1120-A, line 27) 4 245,484,845 -144,201,222 101,283,623

Payments and Credits (see instructions)

5 a Overpayment in prior year allowed as a credit 5a 8550,332 8,550,332
b Estimated tax payments 5b 100000,000 100000,000
c Refund applied for on Form 4466 5c
d Subtract line 5c from the sum of lines 5a and 5b 5d 108550,332 0 108550,332
e Tax deposited with Form 7004 5e 5,000,000 5,000,000
f Credit from Form 2439 5f
9 Credit for federal tax on fuels and other refundable

credits. 5Q

6 Tax deposited or paid with (or after) the filing of the original return 6 132,691,708

7 Add lines 5d through 6, column (c) 7 246,242,040

8 Overpayment, if any, as shown on original retum or as later adjusted 8 757,195

9 Subtract line 8 from line 7 9 245,484,845

Tax Due or Overpayment (see instructions)

10 Tax due. Subtract line 9 from line 4, column (c). If paying by check, make it payable to the "United
States Treasury" ~ 10 0

11 Overpayment. Subtract line 4, column (c), from line 9 ~ 11 144,201,222
12 Enter the amount of line 11 you want: Credited to 20 estimated tax ~ Refunded ~ 12 144201 222

Under penalties of perjury, I declare that I have filed an original return and that I have examined this amended return, including accompanying
schedules and statements, and to the best of my knowledge and belief, this amended return is true, correct, and complete. Declaration of preparer

Sign (other than taxpayer) is based on all information of which preparer has any knowledge.

Here ~Chnl LA 4. ~1~ I 3, /5 -d-eJ/(.'J ~T~uf~M YuI-
Sianat re of officer Date

prepMer's ~ ) Date
) Check if

Preparer'S SSN or PTIN

Paid signature self-employed D
Preparer's Firm's name (or

~
I EIN

Use Only yours if self-employed),
I Phone no.address and ZIP code

For Privacy Act and Paperwork Reduction Act Nobce, see page 4.
(HTA)

Form 1120X (Rev.1-20C8)
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Fo"" 1120X(Re,.1-2008) SALEM FINANCIAL, INC. AS SUCCESSOR IN INTERE:51-0349647 Page 2
ImIII Explanation of Changes to Items in Part I (Enter the line number from page 1 for the items you are

changing, and give the reason for each change. Show any computation in detail. Also, see What To Attach
on page 3 of the instructions.)

If the change is due to a net operating loss carryback, a capital loss carryback, or a general business credit carryback, see
Carryback Claims on page 3, and check here . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... D
_~s:!=. A"ITE'_Qtt~[), . .. _

Form 1120X (Rev. 1-2008)
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Frnm 843 Claim for Refund and Request for Abatement
(Rev. February 2009)

Depar1menl of lhe Treasury
Intemal Revellue Service

... See separate instructions.

OMS No. 1545-0024

Spouse's social security number

Use Form 843 if your claim or request involves;
(a) a refund of one of the taxes (other than income taxes and an employer's claim for FICA tax, I1RTA tax, or income

tax withholding), shown on line 3.
(b) an abatement of FUTA tax or certain excise taxes, or
(e) a refund or abatement of interest, penalties, or additions to tax for one of the reasons shown on line 58.

Do not use Form 843 if your claim or request involves:
(a) an overpayment of income taxes or an employer's claim for FICA tax, RRTA tax, or income tax withholding (usc the

appropriate amended tax return),
a refund of excise taxes based on the nontaxable use or sale of fuels, or
an overpayment of excise taxes reported on Form(s) 11-C, '120, 7~.9"'-00"r-,2",2,,9,,0,-.--",,--c-c----,--c----

Your social security number

(b)
~(c)
Name(s)

SALEM FINANCIAL INC. AS SUCCESSOR IN INTEREST TO BRANCH INVESTMENTS LLC
Address (number, street, and room or suite no.)

P.O. BOX 483
City or town, state, and liP code

WINSTON-SALEM, NC 27102

Employer identification number (EIN)

51 0349647

Name and address shown on return if different from above

BRANCH INVESTMENTS LLC, 1007 ORANGE ST, STE 1407. WILMINGTON, DE 19801

Daytime telephone number

( )

03/01/2010,,-~~_

3

1

4

Period. Prepare a separate Form 843 for each tax period 2 Amount to be refunded or abated
From 01 I 01_~_/~2006 to 12.. I 31 I 2006. $ 26,538,341.60
Type of tax. Indicate the type of tax to be refunded or abated or to which the interest, penalty, or addition to tax IS related_
o Employment 0 Estate 0 Gi!!-.. 0 Excise [;ZJ Income
Type of penalty. If the claim or request involves a penalty, enter the Internal Revenue Code section on which the penalty
is based (see instructions). lRC se~tion: 6662(a)

5a Interest, penalties, and additions to tax. Check the box that indicates your reason for the request for refund or
abatement. (If none apply, go to line 6.)
o Interest was assessed as a result of IRS errors or delays,
o A penalty or addition to tax was the result of erroneous written advice from the IRS.
!Zl Reasonable cause or other reason allowed under the law (other than erroneous written advice) can be shown for not

assessing a penalty or addition to tax.

b Date(s) of payment(s) ....

6 Original return. Indicate the type of return filed to which the tax, interest, penalty, or addition to tax relates.

o 706 0 709 0 940 0 941 0 943 0 945
o 990·PF 0 1040 121 1120 0 4720 0 Dther(spec;IyL~ ~

7 Explanation. Explain why you believe this claim or request should be allowed and show the computation of the amount shown
on line 2. If you need more space, attach additional sheets.

See attached

Signature. If you are filing Form 843 to request a refund or abatement relating to a joint return, both you and your spouse must sign the claim.
Claims filed by corporations must be signed by a corporate officer authorized to sign, and the officer's title must be shown.
Under penalties of perjury, I declare that j have examined this claim, including accompanying schedules and statements, and, to HIe best of my knowledge and

belief, it is true, corr~t, and .comPlete. Declaration of prep(~he:f~ex::;on:I~;:;;:::::.;;:er has any 3W~~~~_ID
--~---

r [litle, if applicable. s by corporations must be signed by an officer,) Date

Signature (spouse, if Joint return) Date

Preparer's SSN or PTIN

EIN

Phone no.

Check if
self-employed 0

Date

Preparer's Firm's name (or ~
Use Only yours if self-employed),

address, and ZIP code

Pal"d Preparcr's ..
signature ,.

For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. Cat. No t0180R Form 843 (Rev. 02·2009)
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Salem Financial, Inc. as Successor in Interest to Branch Investments LLC
EIN: 51-0349647

Attachment to Form 1I20X and Form 843

This claim is being filed to correct the employer identification number (EIN) listed on Form
1I20X and Form 843 from the claim originally filed on March 11,2010 under EIN: 26-0229198
and should supersede that claim.
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SALEM FINANCIAL, INC. AS SUCCESSOR IN INTEREST TO
BRANCHINVESTMENTSLLC

Claim for Refund

Tax Ycar: 2006
Tax: $144,20 I,222
Penalty: $26,538,341.60
Interest: $28,778,709.75
Total Amount of Claim for Refund: $199,518,273.35 plus interest, or such greater amount as
is legally refundable.

Procedural History

On August 30, 2007, Branch Investments LLC and Subsidiaries ("Branch") timely liled a
consolidated U.S. federal income tax return (the "2006 Tax Return") for the taxable year ending
December 31, 2006 (the "2006 Tax Year"). On September 14,2007, Branch liled a
supplemental consolidated U.S. federal income tax return on Form 1120 for the 2006 Tax Year
(the "Supplemental 2006 Tax Return"), which reduced taxable income by $19,035,408 and
requested that the resulting overpayment of$7,419,588 be credited to its 2007 estimated tax. Of
that amount, $6,662,393 was not credited to the 2007 tax year or any other tax year or otherwise
refunded to Branch.

After examining Branch's return for the 2006 Tax Year, the Internal Revenue Service
("IRS") proposed various adjustments, described below, related to a linancing provided by
Barclays Bank PLC ("Bare lays") (referred to as the "Barclays Financing"). (See Exhibit A
(Forms 5701 for issues IE-OOI; IE-002; IE-003; IE-004; IE-005; IE-006 (Aug. 4, 2009)).)

On March 26, 2009, Branch filed an amended return for its 2006 Tax Year to carry back
excess foreign tax credits in the amount of $4,847,121 from the taxable year ending June 15,
2007 (the "Amended 2006 Tax Return").

On February 28, 2009, Branch merged with Salem Financial, Inc. This merger caused
Branch to cease to exist. As a result, Salem Financial, Inc. ("Salem") is the appropriate party to
Iile this administrative claim for refund as the successor in interest to Branch.

On February 12,2010, the IRS issued a Statutory Notice of Deficiency for the 2006 Tax
Year to Branch Investments LLC and Subsidiaries c/o Salem Financial, Inc. (Exhibit B.) The
Notice of Deficiency made the following adjustments rclated to the Barclays Financing:

(I) disallowed foreign tax credits claimed under section 901 in the amount of
$111,347,911.00;

(2) denied the retimd claimed on Branch's Amended 2006 Tax Return for $4,847,121
in foreign tax credits claimed under section 904(c);
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(3) increased taxable income by $56,227,114 for fee income purportedly received by
Branch and disallowed $22,277,060 in interest expense deductions, for a total
increase in taxable income 01'$78,504,174;

(4) disallowed deductions for transaction costs claimed under section 162 in the
amount of$I,513,513;

(5) reclassified $519,1 I 1,003 of foreign source income as domestic source income;
and

(6) imposed a penalty under section 6662 in the amount of$26,538,341.60.

The Notice of Deficiency increased Branch's tax liability for the 2006 Tax Year by
$139,354,101 based on the adjustments related to the Barclays Financing in items (I) through
(6), above. After taking into account the 2006 overpayment of$6,662,393, the Notice of
Deficiency increased Branch's tax liability by a total amount 01'$132,691,708 rather than
$139,354, I0 I.

On February 16,20 I0, Salem executed Form 4089 in which it consented to the
immediate assessment of tax in the amount of$132,691,708 and to the imposition of penalties in
the amount 01'$26,538,341.60 for the 2006 Tax Year. (Exhibit C.) Pursuant to the terms of the
Form 4089, Salem reserved the right to file a claim for refund.

On March 1,2010, the IRS assessed the taxes and penalties set forth in the Notice of
Deficiency plus deficiency interest as provided by law, and on March 1,2010, Salem fully
satisfied the assessed liability. Branch's $139,354,101 tax liability arising from the adjustments
related to the Barclays Financing was fully satisfied by the tax overpayment 01'$6,662,393
(which had been paid before Branch filed its 2006 Tax Return) plus the $132,691,708 paid on
March 1,2010.

Accordingly, Salem now tiles this claim seeking to recover taxes paid in the total amount
of $144,20 1.222, consisting of the $6,662,393 overpayment remaining from the 2006 Tax Year,
the $4,847,121 refund for the foreign tax credit carryback claimed on the Amended 2006 Tax
Return, and the $132,691,708 paid on March 1,2010. In addition, Salem seeks to recover
$26,538,341.60 in penalties paid and $28,778,709.75 in interest paid. This claim is being filed
pursuant to the letter agreement between BB&T Corporation ("BB&T") and the IRS dated
August 12,2009.

Statement of Facts

During thc 2006 Tax Year, Branch was a partially owned subsidiary of Branch Banking
and Trust Company ("Bank"), a commercial bank chartered by the State of North Carolina.
Bank was a wholly owned subsidiary of BB&T, a holding company organized under the laws of
the State of North Carolina that is engaged in a broad range of financial services through its
subsidiaries.

- 2 -
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Prior to the Barclays Financing, Branch was a wholly owned subsidiary of Bank and was
part of the affiliated group for which BB&T, as parent, filed consolidated federal income tax
returns. On August 1,2002, Branch issued preferred shares representing 22 percent of its voting
power to Asteras Holding LLC ("Asteras"), a company unrelated to BB&T, in exchange for $65
million, and Branch thereby ceased to be a member of the BB&T consolidated group lor federal
income tax purposes. Accordingly, Branch filed a separate U.S. federal income tax return for the
2006 Tax Year.

In 2002, Bank entered into the Barelays Financing through Branch in order to obtain low
cost, diversified funding. Specifically, on August 1,2002, Branch borrowed $1.5 billion from
Barclays at an interest rate approximately 290 basis points below Branch's normal cost of funds.
Barclays, a corporation organized under the laws of England and Wales, was able to offer
funding to Branch at such favorable rates because the Barclays Financing was structured in a
manner that allowed Barelays to obtain certain U.K. tax benefits.

An abbreviated summary of the facts of the Barclays Financing follows:

(I) Bank contributed income-generating assets to Branch.

(2) Branch contributed the majority of these income-generating assets to Branch
Finance LLC ("'DelCo"), a newly formed entity that initially elected to be treated
as a disregarded entity for U.S. federal income tax purposes.

(3) Branch contributed additional income-generating assets and part of its interests in
DelCo to Branch Funding Trust ("'Trust"), a newly formed entity that initially
elected to be treated as a disregarded entity for U.S. federal income tax purposes.
The Trust was subject to U.K. income tax after the Barclays Financing was
implemented. Branch Management LLC ("Manager"), a limited liability
company that elected to be treated as a corporation for U.S. federal income tax
purposes, was appointed manager of the Trust. Manager was part of the affiliated
group for which Branch, as parent, filed consolidated U.S. federal income tax
returns. Delaware Trust Capital Management, Inc. ("U.S. Trustee") was initially
appointed the trustee ofthe Trust.

(4) Branch contributed part of its interest in the Trust to Branch Holdings LLC
CNewCo"), a newly formed entity that initially elected to be treated as a
corporation for U.S. federal income tax purposes. NewCo was part of the
affiliated group for which Branch, as parent, filed consolidated U.S. federal
income tax returns.

(5) After Branch's contribution of part of its interest in the Trust to NewCo, the Trust
was treated as a partnership for U.S. federal income tax purposes pursuant to
Treas. Reg. § 301.7701-3(b), with Branch and NewCo as its partners.

o
- 0 -
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(6) Upon Trust becoming a partnership, DelCo was treated as a partnership for U.S.
federal income tax purposes pursuant to Treas. Reg. § 301.7701-3(b), with Branch
and the Trust as its partners.

(7) Barclays contributed approximately $1.5 billion to the Trust in exchange for
various classes of interests in the Trust. Branch and Barclays also executed a
series of agreements with respect to certain interests in the Trust (including a
Repurchase Agreement and a Zero Coupon Swap) that were collectively treated
as a secured loan from Barclays to Branch for U.S. federal income tax purposes.

(8) Branch and DelCo created Branch Administrators Limited ("U.K. Trustee''), a
newly formed entity that elected to be treated as a partnership for U.S. federal
income tax purposes. The U.K. Trustee replaced the U.S. Trustee as trustee of the
Trust.

(9) Branch lent approximately $1.5 billion to affiliates of BB&T for usc in their
ordinary course of business.

(10) On January 16,2005, NewCo elected to be treated as a disregarded entity for U.S.
federal income tax purposes. As a result, Trust, DelCo, and the U.K. Trustee
became disregarded entities wholly owned by Branch for U.S. federal income tax
purposes.

(II) The Barelays Financing was terminated on April 4, 2007.

During the term of the Barclays Financing, the Trust earned income and paid U.K. tax on
that income. The Trust then distributed the after-tax proceeds to a blocked account owned by
Barclays, and Barclays was obligated to immediately recontribute such distributions to the Trust.
These distributions and recontributions were disregarded for U.S. federal income tax purposes.
Branch reported the Trust's income on its consolidated U.S. federal income tax return, and
Branch also credited the U.K. taxes paid by the Trust against its U.S. taxes.

The transaction structure made it possible for Barclays to obtain certain U.K. tax benefits
for which Barclays compensated Branch through a reduction in the interest costs of the secured
loan. Branch treated any LlBOR-based payments that it made to Barclays with respect to the
secured loan as interest expcnse for both financial accounting purposes and U.S. federal income
tax purposes (deducting it as such under section 163). Branch treated amounts owed by Barclays
pursuant to the terms of the secured loan as reducing overall interest expense for U.S. federal
income tax purposes. To the extent the amounts owed by Barclays exceeded the LlBOR-based
payments Branch owed to Barclays, Branch reported such net income as interest income for U.S.
tax purposes.

In addition, Branch deducted the professional fees incurred in connection with the
transaction as ordinary and necessary business expenses under section 162.

- 4 -
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Legal Grounds for Recovery

I. Disallowance of Foreign Tax Credits

The U.K. taxes paid by Branch in connection with the Barclays Financing were creditable
foreign income taxes for U.S. federal income tax purposes under sections 90 I and 904 and the
regulations thereunder. Further, based on the relevant facts and circumstances, the foreign tax
credits claimed by Branch with respect to the Barclays Financing should be respected under the
economic substance, substance-over-Iorm, step transaction and any similar doctrines, to the
extent such doctrines are applicable. See, e.g., Compaq Computer Corp. v. Comm'r, 277 F.3d
778 (5th Cir. 2001); JES Indus., Inc. v. United States, 253 F.3d 350 (8th Cir. 2001); Notice 98-5,
1998-1 C.B. 334 (Jan. 20, 1998),

In addition, section 269 is inapplicable to the foreign tax credits claimed by Branch, and
the foreign tax credits may not be disallowed on the grounds that Asteras' acquisition of
preferred shares in Branch did not result in the deconsolidation of Branch from BB&T's
consolidated group for U.S. federal income tax purposes.

To the extent that the foreign tax credits claimed by Branch are denied, Branch should be
entitled to a deduction for the U.K. taxes paid by the Trust under section 162 or section 164.
Further, to the extent that credits or deductions for the U.K. taxes paid by the Trust are denied,
then the corresponding income should be eliminated for U.S. lederal income tax purposes.

II. Adjustments for Fee Income and Interest Expense

As stated above, Branch owed Barclays a monthly interest amount pursuant to the terms
of the secured loan based on a Iloating rate tied to I-month LlBOR less a fixed amount due from
Barclays. Based on the I-month LlBOR rates in effect during 2006, Branch's floating rate
interest obligation ($78,504,174) was reduced by the fixed amount due from Barclays
($56,227,114). Branch, therefore, made net payments to Barclays in the amount of$22,277,060
and deducted this amount as interest expense. 1

By making two separate adjustments to Branch's taxable income, the Notice of
Deficiency effectively disallowcd an interest expense deduction for Branch's $78,504,174
lloating rate interest expense without factoring in a reduction for the fixed amount due from
Barclays. First, the Notice of Deficiency increased taxable income by $56,227,114 and
incorrectly characterized this amount as "fcc income" that was "not properly reported." This
$56,227,114 represents the fixed amount by which Branch's floating rate interest obligation was
reduced under the terms ofthe secured loan. The total fixed amount due from Barclays is merely
part of the formula by which Branch's total interest obligation was calculated and reported on its
tax return. Second, the Notice of Deficiency denied Branch's interest expense deduction in the
amount of $22,277,060 for the net interest payments actually made to Barclays.

The amounts of$78,504, 174 for Branch's floating rate interest obligation, $56,227,114 for the fixed amount
owed by Barclays, and $22,277,060 for Branch's nct payments are from the Notice of Deficiency, which does
not reflect the accrued amounts in Branch's tax reporting.

- 5 -
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Based on the relevant facts and circumstances, Branch should be entitled to exclude the
entire adjustment of$78,504, 174 from income because Branch's interest obligation represents
interest on genuine indebtedness and is deductible under section 163. Moreover, the Barclays
Financing is not a sham and should be respected under the economic substance doctrine and
similar doctrines, to the extent applicable.

Alternatively, to the extent that a deduction for the $78,504,174 in interest expense is
denied or the foreign tax credits are denied, $56,227,114 should be excluded from income.

In addition, the Notice ofDeticiency's adjustments for "fee income" and interest expense
were based on a cash method of reporting. Branch, however, was an accrual method taxpayer.
If the Notice of Deficiency's adjustments are deemed to be correct, Branch is nevertheless
entitled to a refund to the extent that the adjustments exceed the actual income and expenses
accrued and reported by Branch as a result of the Barclays Financing.

III. Disallowance of Deductions for Transaction Costs

Based on the relevant facts and circumstances, the deductions taken by Branch for
transaction costs paid with respect to the Barclays Financing cannot be disregarded because the
financing transaction is not a sham and should be respected under the economic substance
doctrine and similar doctrincs, to the extent such doctrines are applicable.

IV. Reclassification of Foreign Source Income

Foreign source income in the amount of $519, 111 ,003 cannot be reclassified as domestic
source income because Branch properly reported this income as foreign source income in
accordance with Article 24(2)(a) of the Convention Between the Govcrnment ofthc United
States of America and the Government of the United Kingdom of Great Britain and Northern
Ireland For the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect
to Taxes on Income and on Capital Gains, U.S.-U.K., July 24, 2001. Moreover, the Barclays
Financing is not a sham and should be respected under the economic substance doctrine and
similar doctrines, to the extent applicable.

V. Penalties

Branch is not subject to a section 6662(a) penalty for substantial understatement of
income tax or for negligence or disregard of rules or regulations because there is substantial
authority to sustain Branch's position, including relevant case law and the plain meaning of the
applicable Code provisions and regulations thereunder, and Branch can otherwise demonstrate
reasonable cause under section 6664.

Claim for Refund

Branch, therefore, seeks a refund in the amount of $144,20 1,222 for taxes paid,
$26,538,341.60 for penalties paid, and $28,778,709.75 for deficiency interest paid plus statutory

- 6 -
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interest on the amount to be refunded, or such greater amount as is legally refundable. In
addition, pursuant to the provisions of Revenue Procedure 2000-26, 2000- I C.B. 1257, Branch
requests that the IRS apply the net interest rate of zero pursuant to section 6621 (d) to the tax
years ending December 3 1,2002, December 31,2003, December 31,2004, December 31,2005,
December 3 1,2006, and June 15,2007, as well as all other tax years that are open for such
purposes on March I I, 20 IO.

Request for Expedited Denial Pursuant to IR 1600

As explained above, this refund claim for the 2006 Tax Year is based solely on contested income
tax issues considered in previously examined returns. Therefore, pursuant to IR 1600 (Apr. 26,
1976) and the agreement between BB&T and the IRS, Branch now requests that the IRS
immediately reject this claim for refund and promptly issue a notice of claim disallowance.

- 7 -
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Exhibit F
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Enter name and address used on anginal return (If same as above, write Same. )

Foem 1120X OMS No 1545-0132

Amended U.S. Corporation For tax year ending
(Rev. January 2008)

Income Tax Return ~ 200716
Department of the Treasury --(E-~t~~-~~~th·~~d-~~r~ \--Internal Revenue Service

Name Employer identlficatlon number

Please SALEM FINANCIAL INC. AS SUCCESSOR IN INTEREST TO BRANCH INVESTMENTS LLC 51-0349647
Type Number, street, and room or suite no. (If a P.O. box, see instructions.)

or P.O. BOX 483
Print City or town, state, and ZIP cade Telephone number (optional)

WINSTON-SALEM NC 27102
"

BRANCH INVESTMENTS LLC 1007 ORANGE ST, STE 1407 WILMINGTON. DE 19801 EIN: 51-0349647

Internal Revenue Service Center ....
where original return was filed ,.. OGDEN, UT

Fill in applicable items and use Part II on the back to explain any changes

IImI
(a) As originally (b) Net change-

Income and Deductions (see instructions) reported or as increase or (decrease}--- (e) Correct amount

previously adjusted explain in Part II

1 Total income (Fonn 1120 or 1120-A, line 11) 1 353,366,336 -14,315,912 339,050,424

2 Total deductions (total of lines 27 and 29c, Form
1120, or lines 23 and 25c, Fonn 1120-A). 2 44,339,322 11,482,052 55,821,374

3 Taxable income. Subtract line 2 from line 1 3 309,027,014 -25,797,964 283,229,050

4 Tax (Form 1120, line 31, or Form 1120-A, line 27\ 4 108,159,455 -36,255,749 71,903,706

Payments and Credits (see instructions)

5 a Overpayment in prior year allowed as a credit 5a 757,195 757195
b Estimated tax payments 5b 45,000,000 45,000,000
c Refund applied for on Form 4466 5c
d Subtract line 5c from the sum of lines 5a and 5b 5d 45,757,195 0 45,757,195
e Tax deposited with Form 7004 5. 30,000,000 30000000
f Credit from Form 2439 5f
9 Credit for federal tax on fuels and other refundable

credits. 50

6 Tax deposited or paid with (or after) the filing of the original return 6 36255749

7 Add lines 5d through 6, column (c) 7 112,012,944
8 Overpayment, if any, as shown on original return or as later adjusted 8 3,853,489

9 Subtract line 8 from line 7 9 108,159 455

Tax Due or Overpayment (see instructions)

10 Tax due. Subtract line 9 from line 4, column (c). If paying by check, make it payable to the "United
States Treasu ry" .. 10 0

11 Overpayment. Subtract line 4, column (c), from line 9 .. 11 36,255,749
12 Enter the amount of line 11 you want: Credited to 20 estimated tax ~ Refunded ~ 12 36255749

Under penalties of pe~ury. I declare that I have filed an original return and that I have examined this amended return, including accompanying
schedules and statements, and to the best of my knowledge and belief, this amended return is true, correct, and complete. Declaration of preparer

Sign (other than taxpayer) is based on all information of which preparer has any knowledge.

Here ~ ~.,{ ~.r<-..V I '3-/~-~/O ~~(IU r/1.Mh &1 I, 1\' ,
SianatJr4 of officer V Date

Preparer's ~ I Date I Check if
Preparer's SSN or PTIN

Paid slgnalLJre self-employed D
Preparer's Firm's name (or

~
I EIN

USe Only yours if self-employed),
.

1 Phone no.address and ZIP code

For Pnvacy Act and Paperwork Reduction Act NotIce, see page 4.
(HTA)

Form 1120X (Rev. 1-2008)
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Fo,m 1120X(Re,. 1-2008) SALEM FINANCIAL, INC. AS SUCCESSOR IN INTERE:S1-0349647 Page 2
ImII Explanation of Changes to Items in Part I (Enter the line number from page 1 for the items you are

changing, and give the reason for each change. Show any computation in detail. Also, see What To Attach
on page 3 of the instructions.)

If the change is due to a net operating loss carryback, a capital loss carryback, or a general business credit carryback, see
Carryback Claims on page 3, and check here . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~ D
_~~!': ATIt\e; tts[), _

Form 1120X (Rev. 1-2008)
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Fo= 843 Claim for Refund and Request for Abatement
(Rev, February 2009) OMS No. 1545-0024

Department of the Treasury
Inlemal Revenue Service

.. See separate instructions.

(b)
(e)

Usc Form 843 if your claim or request involves:
(a) a refund of one of the taxes (other than income taxes and an employer's claim for FICA tax, RRTA tax, or income

tax withholding), shown on tine 3,
(b) an abatement of FUTA tax or certain excise taxes, or
(e) a refund or abatement of interest, penalties, or additions to tax for one of the reasons shown on line ba.

Do not use Form 843 if your claim or request involves:
(a) an overpayment of income taxes or an employer's claim for FICA tax, RRTA tax, or income tax withholding (use the

appropriate amended tax return),
a refund of excise taxes based on the nontaxable use or sale of fuels, or
an overpayment of excise taxes reported on Form(s) 11-C, 720, 730, or 2290

Name(s)

SALEM FINANCIAL INC. AS SUCCESSOR IN INTEREST TO BRANCH INVESTMENTS LLC
Your social security number

Address (number, street, and room or suite no.)

P.O. BOX 483
Spouse's ~ocial security number

City or town, state, and ZIP code

WINSTON-SALEM, NC 27102
Employer identification number (EIN)

51 0349647
Name and address shown on retum if different from above Daytime telephone number

BRANCH INVESTMENTS LLC, 1007 ORANGE ST, STE 1407, WILMINGTON, DE 19801

1 Period. Prepare a separate Form 843 for each tax period 2 Amount to be refunded or abated

From 01 1 01 / 2007 10 06 1 15 1 2007 $ 7,251,149.80
3 Type of tax. Indicate the type of tax to be refunded or abated or to which the Interest, penalty, or addition to tax IS related.

o Employment 0 Estate 0 Gift 0 Excise 12I Income

4 Type of penalty. If the cfaim or request involves a penalty, enter the Intemal Revenue Code section on which the penalty
is based (see instructions). IRC section: 6662(a)

5a Interest, penalties, and additions to tax. Check the box that indicates your reason for the request for refund or
abatement. (If none apply, go to line 6.)
o Interest was assessed as a result of IRS errors or delays.

o A penalty or addition to tax was the result of erroneous written advice from the IRS.

bZJ Reasonable cause or other reason allowed under the law (other than erroneous written advice) can be shown for not
assessing a penalty or addition to tax.

b Date(s) ot paymenl(s) ~ 03/01/2010

6 Original return. Indicate the type of return filed to which the tax, interest, penalty, or addition to tax relates.

o 706 0 709 n 940 0 941 D 943 D 945
D 990-PF D 1040 I2J 1120 D 4720 LJ Other {speciM ~

7 Explanation. Explain why you believe this claim or request should be allowed and show the computation of the amount shown
on line 2. If you need more space, attach additional sheets.

See attached

Signature. If you are filing Form 843 to request a refund or abatement relating to a joint return, both you and your spouse must sign the claim.
Claims filed by corporations must be signed by a corporate officer authorized to sign, and the officer's title must be shown.

Under penalties of perjury, I declare that I have examined this claim, including accompanying schedules and statements, and, to the best of my knowledge and

b,I,,1 ,t "t'~e;t armPI't' o"lamt", orV;Z't 10thF;;;::C;;"~ 0y;;;;~"pa,,, ha' "y ";:';s _/D
S'9'~t1" ,'apph"bl, CI by ,mpom',oos me" be "9"'" by " offi,,,) 0'"

Preoarer's SSN (j{ PTIN

Date

o
Phone no.

Oat,

Signature (spouse, if joint return)

Pa"'d Preparer's II..
Signature r

Preparer's---;:===-=-~..-------------'---------'--=T""
Firm's name (or ~

Use Only yours jf self-employed),
address, aod ZIP code

For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. Gat. No 10180R Form 843 (Rev. 02-2009)
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Salem Financial, Inc. as Successor in Interest to Branch Investments LLC
EIN: 51-0349647

Attachment to Form ll20X and Form 843

This claim is being filed to correct the employer identification number (EIN) listed on Form
1120X and Form 843 from the claim originally filed on March 11,2010 under EIN: 26-0229198
and should supersede that claim.
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SALEM FINANCIAL, INC. AS SUCCESSOR IN INTEREST TO
BRANCH INVESTMENTS LLC

Claim for Refund

Tax Year: 2007
Tax: $36,255,749
Penalty: $7,251,149.80
Interest: $5,825,960.06
Total Amount of Claim for Refund: $49,332,858.86 plus interest, or such greater amount as is
legally refundable.

Procedural History

On September 12, 2008, Branch Investments LLC and Subsidiaries ("Branch") timely
filed its consolidated U.S. federal income tax return for the short taxable year January 1.2007
through June 15,2007 (the "2007 Tax Year"). After examining Branch's return for the 2007 Tax
Year, the Internal Revenue Service ("IRS") proposed various adjustments, described below,
related to a financing provided by Barelays Bank PLC ("Bare lays") (referred to as the "Barclays
Financing"). (See Exhibit A (Forms 570 I for issues 1E-00 1; IE-002; IE-003; IE-004; IE-005; IE
006 (Aug. 4, 2009)).)

On February 28, 2009, Branch merged with Salem Financial, Inc. This merger caused
Branch to cease to exist. As a result, Salem Financial, Inc. ("Salem") is the appropriate party to
file this administrative claim for refund as the successor in interest to Branch.

On February 12,2010, the IRS issued a Statutory Notice of Deficiency for the 2007 Tax
Year to Branch Investments LLC and Subsidiaries c/o Salem Financial, Inc. (Exhibit B.) The
Notice of Deficiency made the following adjustments related to the Barclays Financing:

(1) disallowed foreign tax credits claimed under section 90 I in the amount of
$27,226,462;

(2) increased taxable income by $14,315,912 for fee income purportedly received by
Branch and disallowed $6,262,796 and $4,759,846 in interest expense deductions,
for a total increase in taxable income of$25,338.554;

(3) disallowed deductions for transaction costs claimed under section 162 in the
amount of $459,41 0;

(4) reclassified $109,370,968 offoreign source income as domestic source income;
and

(5) imposed a penalty under section 6662 in the amount of $7,251,149.80.
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On February 16,20 I0, Salem executed Form 4089 in which it consented to the
immediate assessment of tax in the amount of$36,255,749 and to the imposition of penalties in
the amount 01'$7,251,149.80 for the 2007 Tax Year. (Exhibit C.) Pursuant to the terms of the
Form 4089, Salem reserved the right to file a claim for refund.

On March 1,20 I0, the IRS assessed the taxes and penalties set forth in the Notice of
Deficiency plus deficiency interest as provided by law, and on March 1,20 I0, Salem fully
satisfied the assessed liability. Salem now files this claim for refund seeking to recover the
$49,332,858.86 in taxes, penalties, and deficiency interest it paid. This claim sets forth a
statement ofthe facts and the legal grounds for recovery. This claim is being filed pursuant to
the letter agreement between BB&T Corporation ("BB&T") and the IRS dated August 12,2009.

Statement of Facts

During the 2007 Tax Year, Branch was a partially owned subsidiary of Branch Banking
and Trust Company ("Bank"), a commercial bank chartered by the State of North Carolina.
Bank was a wholly owned subsidiary of BB&T, a holding company organized under the laws of
the State of North Carolina that is engaged in a broad range offinaneial services through its
subsidiaries.

Prior to the Barclays Financing, Branch was a wholly owned subsidiary of Bank and was
part of the affiliated group for which BB&T, as parent, filed consolidated federal income tax
returns. On August 1, 2002, Branch issued preferred shares representing 22 percent of its voting
power to Asteras Holding LLC ("Asteras"), a company unrelated to BB&T, in exchange for $65
million, and Branch thereby ceased to be a member of the BB&T consolidated group for federal
income tax purposes. Accordingly, Branch filed a separate U.S. federal income tax return for the
2007 Tax Year.

In 2002, Bank entered into the Barclays Financing through Branch in order to obtain low
cost, diversified funding. Specifically, on August 1,2002, Branch borrowed $1.5 billion from
Barclays at an interest rate approximately 290 basis points below Branch's normal cost of funds.
Barclays, a corporation organized under the laws of England and Wales, was able to offer
funding to Branch at such favorable rates because the Barclays Financing was structured in a
manner that allowed Barclays to obtain certain U.K. tax benefits.

An abbreviated summary of the facts of the Barclays Financing follows:

(1) Bank contributed income-generating assets to Branch.

(2) Branch contributed the majority of these income-generating assets to Branch
Finance LLC ("DelCo"), a newly formed entity that initially elected to be treated
as a disregarded entity for U.S. federal income tax purposes.

(3) Branch contributed additional income-generating assets and part of its interests in
DelCo to Branch Funding Trust ("Trust"), a newly formed entity that initially
elected to be treated as a disregarded entity for U.S. federal income tax purposes.

- 2 -
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The Trust was subject to U.K. income tax after the Barclays Financing was
implemented. Branch Management LLC ("Manager"), a limited liability
company that elected to be treated as a corporation for U.S. federal income tax
purposes, was appointed manager of the Trust. Manager was part of the affiliated
group for which Branch, as parent, filed consolidated U.S. federal income tax
returns. Dclaware Trust Capital Management, Inc. ("U.S. Trustee") was initially
appointed the trustee ofthe Trust.

(4) Branch contributed part of its interest in the Trust to Branch Holdings LLC
("NewCo"), a newly formed entity that initially elected to be treated as a
corporation for U.S. federal income tax purposes. NewCo was part of the
aftiliated group for which Branch, as parent, filed consolidated U.S. federal
income tax returns.

(5) After Branch's contribution of part of its interest in the Trust to NewCo, the Trust
was treated as a partnership for U.S. federal income tax purposes pursuant to
Treas. Reg. § 301.770 1-3(b), with Branch and NewCo as its partners.

(6) Upon Trust becoming a partnership, DelCo was treated as a partnership for U.S.
federal income tax purposes pursuant to Treas. Reg. § 301.7701-3(b), with Branch
and the Trust as its partners.

(7) Barclays contributed approximately $1.5 billion to the Trust in exchange for
various classes of interests in the Trust. Branch and Barclays also executed a
series of agreements with respect to certain interests in the Trust (including a
Repurchase Agreement and a Zero Coupon Swap) that were collectively treated
as a secured loan from Barclays to Branch for U.S. federal income tax purposes.

(8) Branch and DelCo created Branch Administrators Limited ("U.K. Trustee"), a
newly formed entity that elected to be treated as a partnership for U.S. federal
income tax purposes. The U.K. Trustee replaced the U.S. Trustee as trustee ofthe
Trust.

(9) Branch lent approximately $1.5 billion to affiliates of BB&T for usc in their
ordinary course of business.

(10) On January 16,2005, NewCo elected to be treated as a disregarded entity for U.S.
federal income tax purposes. As a result, Trust, DelCo, and the U.K. Trustee
became disregarded entities wholly owned by Branch for U.S. federal income tax
purposes.

(II) The Barclays Financing was terminated on April 4, 2007.

During the term of the Barclays Financing, the Trust earned income and paid U.K. tax on
that income. The Trust then distributed the after-tax proceeds to a blocked account owned by
Barclays, and Barclays was obligated to immediately recontribute such distributions to the Trust.

- 3 -



Case 1:10-cv-00192-TCW   Document 1    Filed 03/30/10   Page 94 of 96

These distributions and recontributions wcre disregardcd for U.S. fedcral income tax purposes.
Branch reported the Trust's income on its consolidatcd U.S. federal income tax return, and
Branch also credited the U.K. taxes paid by the Trust against its U.S. taxes.

The transaction structure made it possible for Barclays to obtain certain U.K. tax benefits
for which Barclays compensated Branch through a reduction in the interest costs of the secured
loan. Branch treated any LlBOR-based payments that it made to Barclays with respect to the
secured loan as interest expense for both financial accounting purposes and U.S. federal income
tax purposes (deducting it as such under section 163). Branch treated amounts owed by Barclays
pursuant to the terms of the secured loan as reducing overall interest expense for U.S. federal
income tax purposes. To the extent the amounts owed by Barclays exceeded the L1BOR-based
payments Branch owed to Barclays, Branch reported such net income as interest income for U.S.
tax purposes.

In addition, Branch deducted the professional fees incurred in connection with the
transaction as ordinary and necessary business expenses under section 162.

Legal Grounds for Recovery

l. Disallowance of Foreign Tax Credits

The U.K. taxes paid by Branch in connection with the Barclays Financing were creditable
foreign income taxes for U.S. federal income tax purposes under sections 901 and 904 and the
regulations thereunder. further, based on the relevant facts and circumstances, the foreign tax
credits claimed by Branch with respect to the Barclays Financing should be respected under the
economic substance, substance-over-form, step transaction and any similar doctrines, to the
extent such doctrines are applicable. See, e.g., Compaq Computer Corp. v. Comm'r, 277 F.3d
778 (5th Cir. 200 I); IES Indus., Inc. v. United States, 253 F.3d 350 (8th Cir. 200 I); Notice 98-5,
1998-1 CB. 334 (Jan. 20, 1998).

In addition, section 269 is inapplicable to the foreign tax credits claimed by Branch, and
the foreign tax credits may not be disallowed on the grounds that Asteras' acquisition of
preferred shares in Branch did not result in the deconsolidation of Branch from BB&T's
consolidated group for U.S. federal income tax purposes.

To the extent that the foreign tax credits claimed by Branch are denied, Branch should be
entitled to a deduction for thc U.K. taxes paid by the Trust under section 162 or section 164.
Further, to the extent that credits or deductions for the U.K. taxes paid by the Trust are denied,
then the corresponding income should be eliminated for U.S. federal income tax purposes.

II. Adjustments for Fee Income and Interest Expense

As stated above, Branch owed Barelays a monthly interest amount pursuant to the terms
of the secured loan based on a floating rate tied to I-month LlBOR less a fixed amount due from
Barclays. Based on the I-month L1BOR rates in effect during 2007, Branch's floating rate
interest obligation ($20,578,708) was reduced by the fIxed amount due from Barclays

- 4 -



Case 1:10-cv-00192-TCW   Document 1    Filed 03/30/10   Page 95 of 96

($14,3 15,912). Branch, therefore, made net payments to Barclays in the amount of $6,262,796
and deducted this amount as interest expense.!

By making two separate adjustments to Branch's taxable income, the Notice of
Deficiency effectively disallowed an interest expense deduction for Branch's $20,578,708
floating rate interest expense without factoring in a reduction for the fixed amount due from
Barelays. First, the Notice of Deficiency increased taxable income by $14,315,912 and
incorrectly characterized this amount as "fee income" that was "not properly reported." This
$14,315,912 represents the fixed amount by which Branch's floating rate interest obligation was
reduced under the terms of the secured loan. The total fixed amount due from Barclays is merely
part of the formula by which Branch's total interest obligation was calculated and reported on its
tax return. Second, the Notice of Deficiency denied Branch's interest expense deduction in the
amount of$6,262,796 for the net interest payments actually made to Barelays. The Notice of
Deficiency also denied Branch's interest expense deduction of$4,759,846 for interest expense
related to the termination of the Barclays Financing.

Based on the relevant facts and circumstances, Branch should be entitled to exclude the
entire adjustment of$25,338,554 from income because Branch's interest obligation represents
interest on genuine indebtedness and is deductible under section 163. Moreover, the Barelays
Financing is not a sham and should be respected under the economic substance doctrine and
similar doctrines, to the extent applicable.

Alternatively, to the extent that a deduction for the $25,338,554 in interest expense is
denied or the foreign tax credits are denied, $14,315,912 should be excluded from income.

In addition, the Notice of Deficiency's adjustments for "fee income" and interest expense
were based on a cash method of reporting. Branch, however, was an accrual method taxpayer.
If the Notice of Deficiency's adjustments are deemed to be correct, Branch is nevertheless
entitled to a refund to the extent that the adjustments exceed the actual income and expenses
accrued and reported by Branch as a result of the Barclays Financing.

II!. Disallowance of Deductions for Transaction Costs

Based on the relevant facts and circumstances, the deductions taken by Branch for
transaction costs paid with respect to the Barclays Financing cannot be disregarded because thc
financing transaction is not a sham and should be respected under the economic substance
doctrine and similar doctrines, to the extent such doctrines arc applicable.

The amounts of 520,578,708 for Branch's floating rate interest obligation, $14,315,912 for the fixed amount
owed by Barclays, $6,262,796 for Branch's net payments, and $4,759,846 for interest expense related to
termination of the Barclays Financing arc from the Notice of Dcficiency, which does not feflect the accrued
amounts in Branch's tax reporting.

- 5 -
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IV. Reclassification of Foreign Source Income

Foreign sourcc income in the amount of $1 09.3 70,968 cannot be reclassified as domestic
source income because Branch properly reported this income as foreign source income in
accordance with Article 24(2)(a) of the Convention Between the Government ofthe United
States of America and the Government of the United Kingdom of Great Britain and Northern
Ireland For the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect
to Taxes on Income and on Capital Gains, U.S.-U.K., July 24, 2001. Moreover, the Barclays
Financing is not a sham and should be respected under the economic substance doctrine and
similar doctrines, to the extent applicable.

V. Penalties

Branch is not subject to a section 6662(a) penalty for substantial understatement of
income tax or for negligence or disregard of rules or regulations because there is substantial
authority to sustain Branch's position, including relevant case law and the plain meaning of the
applicable Code provisions and regulations thereunder, and Branch can otherwise demonstrate
reasonable cause under section 6664.

Claim for Refund

Branch, theretore, seeks a retund in the amount of$36,255,749 for taxes paid,
$7,25 1,149.80 for penalties paid, and $5,825,960.06 tor deficiency interest paid plus statutory
interest on the amount to be retunded, or such greater amount as is legally refundable. In
addition, pursuant to the provisions of Revenue Procedure 2000-26, 2000-1 C.B. 1257, Branch
requests that the IRS apply the net interest rate of zero pursuant to section 6621 (d) to the tax
years ending December 31,2002, December 31,2003, December 31,2004, December 31,2005,
December 31,2006, and June 15,2007, as well as all other tax years that arc open for such
purposes on March 11,20 IO.

Request for Expedited Denial Pursuant to IR 1600

As explained above, this refund claim for the 2007 Tax Year is based solely on contested
income tax issues considered in previously examined returns. Therefore, pursuant to lR 1600
(Apr. 26, 1976) and the agreement between BB&T and the IRS, Branch now requests that the
IRS immediately reject this claim for refund and promptly issue a notice of claim disallowance.
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