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1. This is a long drawn out and contentious dispute conducted between two
public bodies at public expense, which is one further illustration of the truth that some
disputes are so bitter because the stakes are so low. The increased public availability
of information held by official bodies in relation to the environment is part of the
international trend towards both greater sensitivity to, and protection of, the
environment and greater disclosure of information, transparency if you will, in
relation to public bodies. In Ireland, this development can be traced to international
roots, and in some cases to specific provisions of European law. It is important
therefore, in seeking to understand the provisions of Irish law, to set theﬁi in their

European and international context.

2. A useful starting point is Council Directive 90/313/EEC a?diop.ted onl the 7" of
June 1990 on the freedom of access to information on the pﬁQéxmﬁﬁén’z (*Directive
90/313/EEC”). This Directive provided that member staféé 'sh_du_ld ensure, subject to
limitations and exceptions contained within Direcgivef'90_'/3}:_13/EEC, that “public
authorities” were required to make available iI_lfOIjﬁlatiOIl ;"élating to the environment
to any natural or legal person at his request, and Withoﬁt he or she having to prove any
specific interest. “Public authorities” Wele deﬁned ‘with some logic, as authorities
having responsibilities possessmg 1nf01mat10n in relation to the environment. Thus
the definition contained at A1 tlcle 2(b) of the Dnectlve provided as follows:

“*public authori mes shali mean any pubhc administration at national, regional

or local level wﬂh 1espon51b1ht1es and possessing information, relating to the

envnonment w1th the exceptlon of bodies acting in a judicial or legislative

capaclty

Whilé th"é*fcc_)___q_(‘:;éﬁts of “public administration” and “responsibilities...relating to the
environmer.l;ﬁ-;’.might require some elaboration, this provision was relatively clear, and
in particular established that for an entity to be subject to the provisions of the
Directive it must satisfy at least two criteria: (1) it must be a public authority; and (2)

it must have responsibilities relating to the environment.

3. The next step in this chronology was the adoption of the Aarhus Convention
on the 25™ of June 1998 (Convention on Access to Information, Public Participation

in Decision-Making and Access to Justice in Environmental Matters) (“the



Convention” or “the Aarhus Convention™) which was an international agreement
under the auspices of the United Nations to which both Ireland and the European
Union (“EU”) are parties. While the Convention sought to pursue the same aims and
had the same focus as Directive 90/313/EEC, it had a different drafting history, since
it was the product of an international consensus extending well beyond Europe. In
respect of access to information it adopted a very similar structure to the Directive in
imposing a requirement of disclosure of information on public authorities. However,
it deliberately defined public authority more broadly than the Directive. Thus Article
2.2 of the Convention provided:- :
“*Public authority’ means:

(a) Government at national, regional and other level; | )

(b) Natural or legal persons performing public adlflfl“i__nistrat_i:vé' functions

under national law, including specific dutif;s, "éié_tivifie‘s‘dr services in

relation to the environment; = _

(c) Any other natural or legal pel'sons"ﬁé{fing pubﬁc responsibilities or

functions, or providing public sewzces m Lelatxon to the environment,

under the control of a body or peison fallmg within subparagraphs (a)

or (b) above;”

4, When the above deﬁnit‘i(')]'l of :public authority is placed alongside that
contained in Directive 90/313/EEC it is obvious that a broader approach was taken in
the Aarhus Conventlon It is cleal that it is only in subparagraph (¢) (a natural or legal
person under the contml of a body or person falling within subparagraph (a) or (b))
that it is quuned that the pal ticular entity functions or provides services in relation to
the envnonment In the case of entities coming within subparagraph (a) ot (b), that
quahﬁcatmn does not apply. The concept of “[g]overnment at national, regional and
other level” addiessed in subparagraph (a) is reasonably clear, although there may
perhaps be some debate at the margins as to what is captured by that definition. More
difficulty however is created by subparagraph (b), particularly when regard is had to
the fact that the Convention is meant to apply in, and relate to, the legal systems of
very many contracting states with different legal systems. In one sense the last
portion of the definition (“including specific duties, activities or services in relation to
the environment”) might be thought to be superfluous since it does not limit or

otherwise define or indeed describe the type of entity captured by the definition. The




concept can perhaps be understood as meaning “including but not limited to” such
specific duties, activities etc. Once that is understood, subparagraph (b) can be read
as applying to “natural or legal persons performing public administrative functions
under national law” which directs attention to the key concept of “public
administrative functions™ and in particular the qualifying adjective “administrative”

which is not otherwise defined in the Convention.

5. In pursuance of its obligations under the Convention, the European
Community (as it then was) repealed Directive 90/313/EEC and replaced it with
Directive 2003/4/EC of the European Parliament and of the Council of 28 J. aiiuai‘y
2003 on public access to environmental information and repealing Counéi! Dil‘ea{ive
90/313/EEC (“Directive 2003/4/EC”), and which became part of the loute by Wthh
the provisions of the Convention became part of Irish law, although of course Ireland
had a self-standing obligation under international law to adopt some such provision.
Recital 11 of the Directive records that it is adcpted
“To take account of the principle in Article 6 of the Treaty, that environmental
protection requirements should be mteglated Into the definition and
implementation of Community policies and activities, the definition of public
authorities should be expanded so as to encompass government or other public
administration at natipﬁéi, i‘ééipnal or local level whether or not they have
specific responsibilities fo;:the environment. The definition should likewise be
expanded to iliéllldé':t;t_l_lgél‘ Iﬁéi'sons or bodies performing public administrative
ftlnctio_ggf.iﬁ"fe__llgtiﬁc;ﬁ t'c'; the environment under national law, as well as other
persori'é:'gr_ bodles écting under their control and having public responsibilities

_or functions in relation to the environment.”

It should be noted in passing that Recital 24 provides that member states could
maintain or introduce measures providing for broader access to information than

required by Directive 2003/4/EC.

6. The definition of “public authority” is contained in Article 2.2 of Directive
2003/4/EC as follows:
““Public authority’ shall mean:

{(a) government or other public administration, including




public advisory bodies, at national, regional or local
level,;

(b) any natural or legal person performing public administrative
functions under national law, including specific
duties, activities or services in relation to the environment;
and

(c) any natural or legal person having public responsibilities
or functions, or providing public services, relating to the

environment under the control of a body or person falling within

(a) or (b).”

With the exception of the words “including public advisory bodiéls” and (')ther purely
grammatical and syntactical changes, this is functlonally ldentical'fo' the provisions
contained in the Aarhus Convention. Of particular note in this c_ase is that

subparagraph (b) is in effectively identical terms to Affibl@ 2.2 (b) of the Convention.

7. Directive 2003/4/EC was implementé& in Trish law by Regulations contained
in a statutory instrument, S.L No. 133 6'f 2007 Eﬁi‘bpean Communities (Access to
Information on the Envnonment) Regulatlons 2007 (“the Regulations” or “the 2007
Regulations™). In this case Altzcle 3(1) of the Regulations contains the relevant
definition of “public al;tho_}_;_ty as .follows. “
“public authorify’ means, Su’bject to sub-article (2)-
(a) gs\'férlnﬂéllt'?’br other public administration, including public advisory
. boches at natlonai regional or local level,
K (b) any natulal or legal person performing public administrative functions
| }1]'_1,(161 national law, including specific duties, activities or services in
i;élation to the environment, and
(¢) any natural or legal person having public responsibilities or functions,
or providing public services, relating to the environment under the
control of a body or person falling within paragraph (@) or (5),
and includes-
(i) a Minister of the Government,

(ii) the Commissioners of Public Works in [reland,



(iii) a local authority for the purposes of the Local Government Act 2001
(No. 37 of 2001),
(iv) a harbour authority within the meaning of the Harbours Act 1946
(No. 9 of 1946),
(v) the Health Service Executive established under the Health Act 2004
(No. 42 of 2004),
(vi) a board or other body (but not including a company under the
Companies Acts) established by or under statute,
(vii) a company under the Companies Acts, in which all t-hc,__shares are
held- o
(D by or on behalf of a Minister of the Government,
(1) by directors appointed by a Minister of the Govemment
(IIT) by a board or other body within the mea_mng of paragraph (vi),
or s
(IV) by a company to which sub_péfﬁéééph )] or (1) applies, having
public administrative functions éiﬁc_l__respg)hsibilities, and possessing

environmental information;” (emphasis added)

It will be noted that the definition at étibpara_gfaph (a), (b) and (c) of Article 3
reproduces word for word the __}j)..rov.i'siozns of Directive 2003/4/EC (and therefore
effectively the Convention). '. ”\.?EV'hat lla\;e provéd problematical in this case are the
additional pIOVlSlOIlS contalned at (x) to (vii) and the further subparagraphs to

subparagraph (Vu)

8. It may be applopuate to pause here and make some observations on both the
method and tel mis, of the implementation of Directive 2003/4/EC into Irish law. If
this Duectlve Thad been implemented by primary legislation, then some difficulty in
interpretation might be lessened since even if the provisions of Irish law were
interpreted as more extensive than required by the Directive, that would not pose any
problem as the Directive already contemplates and permits the possibility that
member states could adopt more extensive provisions. However, this Directive is
implemented by statutory instrument pursuant to the provisions of the European
Communities Act 1972. It is the making of law by a body other than the Oireachtas

(in this case the Minister) but is protected from constitutional challenge because it



benefits from the terms of the Constitution adopted on accession to what was then the
European Economic Communities under what was then Article 29.4.3 (subsequently
renumbered) which provided that no provision of the Constitution would invalidate
any laws enacted, acts done or measures adopted by the State necessitated by the
obligations of membership of the European Communities or European Union as the
case may be. This exemption however only extends to provisions “necessitated by the
obligations of membership” and thus in this context permits the making of law by
statutory instrument insofar as it faithfully implements a Directive pursuant to the
obligations on Ireland as a member state to do so. If however a statutmy 1nst1ument
goes further than the implementation of the directive necessitates, it wouid to that
extent be unconstitutional, since it would be the making of law by a body othel than
the Oireachtas, and not protected by the provisions of Article 29. The}e is thus a
specific importance in Irish law in understanding the extent and telms ofa directive,
where implemented by secondary legislation. In addltlon-to the 0bv10us benetits
therefore of democratic oversight that nnplementatlon by pnmaly legislation would
entail, that route would also avoid some of the dlfﬁcultles of inter pretation which

arose in this case.

9. There is a further difﬁcul.ty.m thls case as to the manner chosen for the
implementation of the dnectxve as dtstmct ﬁom the legal vehicle adopted. In
principle, it might be said :pi__l_\at th_me ate two broad options open to a member state like
Ireland in the implen1é:htaﬁdﬁ_qu diféctives which are not considered to all already be
covered by the R’r:(')'fvi's___ig_né'of flational: law. A state can simply adopt into national law
the language and 'tf:l‘rné;E i.éf‘the directive in effect placing the national emblem on what
is and 1ema1ns Eu10pean language. Alternatively, if confident as to the reach, scope
and inter pletatlon of the directive, it may adopt and use its own language to
implement it in national law. That route has the benefit that the European norm to
take effect in national law is in effect translated into the language and concepts of the
national legal system, and may therefore be more readily understood and applied.
Either route therefore has attractions. Here it will be apparent, that the approach has
been a mix of the two, Superficially that might appear to be an unobjectionable belt
and braces approach. But as this case illustrates, it gives rise to real problems of
interpretation. Subparagraph (a) to (c) reproduces the terms of Directive 2003/4/EC

(and therefore the Convention) with no material change. Subparagraphs (i) to (vi}) are




therefore clearly matters of national law but cannot, or at least should not, materially
extend (or indeed reduce) the scope of the provision. The problem of interpretation
posed in this case calls to mind the observations of the Caliph of Baghdad on the
burning of the library of Alexandria quoted by Lord Hoffinan in the United Kingdom
House of Lords in Kirin-Amgen Inc v. Hoechst Marion Roussel Lid [2005] R.P.C.
169: if it contained nothing that was not in the Koran it was superfluous, and if it
contained something different it was dangerous. In the same way it can be said that if
subparagraphs (i) to (vi) say something different to subparagraphs (a) to (c) then they

are possibly dangerous and certainly difficult.

Interpretation

10.  While it will be necessary to address the specific quest__ionié;of :i.nterpr.et'étion
arising here in some detail, it is necessary to make some gcxléi:al 0bS€1‘Vaﬁons at this
stage on the approach to interpretation of a statutory inst1"‘.1.1'mentr*introduced in to Trish
law pursuant to the State’s obligations to 1mplement in na‘aonal law the provisions of

a directive of the EU which itself was adopted in comphance with an obligation
undertaken by the EU (and Ireland) under an mtemationaf agreement, It does not
seem to me to be possible, and if possiBIe, \‘V()llld}ﬁ()lt be correct, to approach the
question of interpretation solely tluough the prism of national law, and the sometimes
elaborate approach to statutmy inter pretatton in Irish law in particular, There are
rules for the interpretation of leglslatlon introduced implementing an international
treaty. In particular, thxs spemﬁc obhgation undertaken by Ireland as a member of the
EU requires that the coults apploach the interpretation of legislation in implementing
a dnectwe 80 fal as possﬂoie teleologically, in order to achieve the purpose of the

dnec‘{lve But fuIthelmme the language used in this statutory instrument, and in

particular Subpalaglaphs (a) to (¢) is derived directly from Directive 2003/4/EC
addressed to member states and intended to take effect in different national legal
systems. That language is in turn derived from an international treaty negotiated
between and agreed upon by a large number of international states with different legal

systems.

11. In this particular context, it is important to bear in mind that the concepts of
administrative law and public law can differ substantially between countries, and in

particular between common law systems and civil law systems. It does not appear



possible, or indeed lawful, therefore to address the meaning of this statutory
instrument in isolation from that context. In particular, even the provisions of
subparagraphs (i) to (vi), while clearly terms introduced by the Irish legislator, must
nevertheless be understood as implementing the provisions of Directive 2003/4/EC
(and indirectly the Convention) and for the reasons touched on above, ought not to go
further (but not fall short of) the terms of that Directive. If even as a matter of purely
domestic interpretation, the provisions of those subparagraphs might appear to either
fall short of what is required by the Directive, or go further, an Irish court might be
required to adopt another interpretation which is consistent with the p10v131ons of the
Directive, if that is possible. Accordingly, in order to understand what the statutmy
instrument means and does in this case, it is necessary, perhaps first, to undelstalld
exactly what the Directive does and means, which in this case may also 1_neah
interpreting the provisions of the Convention. I propose tltet'efbt'e to outli'.ne the
essential facts of this case before addressing the speciﬁc"i:“é:‘sue of interpretation which

has arisen,

Facts |
12, Few people in Ireland can be tttiatval‘e of the existence of the National Asset
Management Agency (“NAMA” ) éstgbiished:lllldel‘ the National Management
Agency Act 2009 on the 21% of Decembe1 2009, as part of this country’s response to
the financial crisis which; engulfed 1t In snnple terms its function involves the
acquisition of bank assets -ﬁom pa1tlcipatmg institutions and holding, managing and
realising the value of the aequned assets. It must manage its acquired assets with a
commewial mandate and its aim is to obtain the best achievable financial return for
the State None of 1ts dutles relate directly to the environment, Given the scale of the
collapse m the ptope1ty market in Ireland, and the consequent impact on bank lending
liquidity and v1ab111ty, NAMA became the holder of very substantial property assets
in Ireland and elsewhere, and, depending also on the terms and exercise of the lending
agreements, the owner of substantial assets. There is no doubt that NAMA is a major
influence in comimercial affairs in Ireland and therefore the Trish economy, and is
created by, and is a creature of, public law. It would not normally be thought of as a
body possessing environmental information or operating in the environmental field,
Nor would its functions be considered administrative in nature in the sense of

pertaining to the executive or governmental power, On the other hand, it is a major




vehicle deployed as part of the executive and legislative response to the recent

financial crisis.

The Request
13.  Onthe3"of February 2010 a Mr Gavin Sheridan sent an email to NAMA

requesting access to environmental information under the 2007 Regulations. The
records he sought were as follows:

“(1) A breakdown of all assets, loans and properties due to be transferred to
the agency. This should include the value placed on the asset and by
whom, It should include the addresses of all assets and propé‘fﬁes. _

(2) A breakdown of all properties and propeity loans cu_rrently_ _owng:& or
controlled by the agency. '_ | 3

(3)  Minutes of board meetings relating to the t;jali'éfgl' of assets and
properties to the agency. The date range-fSi‘ this :_iquuest is January

2009 to January 2010 inclusive.”(epiiﬁhé§iggadded)

14.  ltis not perhaps surprising that NAMEA:=._IT¢aCt(;ti'"'c"i'éfensively to such a broad
request, which was only justified by 1‘eféréﬁce tO:'ihé bare terms of the Regulations. As
we have seen, Directive 2003/4/EC and the Regulatlons, do not require that the
requestor demonstrate any paltlcular 1ntel est in the information. However, it was not
explained why this 1nfo1mat1on was sought even in general terms, or why it was
thought to come within the meamng of the definition of environment information.
Without w1shmg to tlespass on an issue which has not yet been determined by the
Commlssmnel 1t is cleat that the information sought is at some remove from the
common undelstandmg of information relating to the environment, is very extensive,
and obwously of &gmﬁcant commercial importance fo NAMA, particularly at the
rather fraught time when the information was requested. Article 4 of Directive
2003/4/EC permits the refusal of environmental information when the request is
manifestly unreasonable or formulated in too general a manmner taking in to account
Article 3(3). In retrospect, it is perhaps unfortunate that these issues were not
addressed at the outset, since that might have avoided the necessity to engage in the
dispute which has occupied so much time since the making of the request. Instead
however, a dispute ensued over the meaning of public authority in respect of a request

which was in the event, subject to drastic and fundamental revision.
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15,  NAMA responded to the request on the 16" of February 2010 in a short email
refusing to accede to the request on the grounds that it did not consider it was a
“public authority” within the definition set out in the Regulations. Mr Sheridan
challenged that assertion and on the 19™ of March 2010 NAMA repeated its position,
Thereafter, on the 19" of March 2010, Mr Sheridan initiated an appeal to the Office of
the Commissioner for Environmental Information (“the Office of the

Commissioner™), and followed it up with an additional submission of the 27" of April
2010. NAMA for its part sought to justify its decision by a detailed letter of the 7" of
May 2010, settirig out the powers of NAMA and maintaining that it was n(.)t' a “public
authority” because it was not engaged in a function of administration, and (_:_o_ilt_ehiied

further and in any event, that the information was not environmental information,

16.  Onthe 29™ of June 2010 an investigator in the Ofiic"e_ of_:the Commissioner for
Environmental Information set out her preliminary view. which was furnished to the
parties. It is perhaps necessary to say at this pomt that the Ofﬁce of the
Commissioner does not engage in a process of exchange of submissions unless that is
expressly agreed to by the paities, and__accmding_ly, one ot other patty might learn of
the substance of the Submissions n}éidé by the opposing party in the context of a
preliminary or final detei‘illitiatiiiil. The position taken by Mr Sheridan was in essence
that NAMA should be p.on_siidél'éd a public body and he relied in particular on
subparagraph (vi) of the Rég:iiiat'i(iiis and the definition of public authority while
conceding that NAMA “may or may not fall under the administrative element of the
EIR”. He mamtalned that it came within the clear words of subparagraph (vi) of the
Regulations in. that it was a “board or other body...established by or under statute”.
NAM"AMf‘m its part maintained that while it could not deny that it was such a board or
body established pursuant to statute, it did not automatically follow from this that it
was a public authority within the meaning of Directive 2003/4/EC and Regulations.

In essence it maintained that only such boards and bodies as also satisfied the test that
Article 3(1)(b) of the Regulations outlined, i.e. one “performing public administrative

functions”, came within the Regulations.

17. The investigator considered that the question presented was whether

notwithstanding its commercial mandate, NAMA performed “public administrative

11



functions” within the meaning of Article 3(1)(b). She referred to the implementation
guide to the Aarhus Convention (The Aarhus Convention: An Implementation Guide).
That guide described a “public administrative function” as “a function normally
performed by governmental authorities, as determined according to national law” (p.
35). This suggests that the function performed should be governmental in nature.
Ultimately the investigator concluded as follows:
“T conclude that public administrative functions are activities connected with
the exercise of public or sovercign powers, i.e. activities which are typically
governmental in nature. The activities which “by their nature, théir aim and
the rules to which they are subject, are connected with the exercise of § powers
.. which are typically those of public authority”. Such functmns genmaily
involve the exercise of supervision and control, with the t_ypical e_}_{amples
being regulatory functions. Public and administrat‘_ivé:funéfions are distinct
from activities which are economic or commercial i néture even if the
economic or commercial activities are perf; f(n med: by a public sector body on a
statutory basis and in the public mtelest In my Vlew this interpretation is also

consistent with the Aarhus guide.”

The language quoted by the investigafdl‘ was, drawn from a decision of the House of
Lords of the United Kingdom i m Par ochza? Church Council of the Parish of Aston
Cantlow and Wz!mcore mth lelesley W(n wrckshue v. Wallbank & Anor [2003]
U.K.H.L. 37. ' - '

18. The sn uctule of the analytical approach taken by the investigator at this stage
seems to me to. be bioadly correct, She concluded that it was not sufficient merely to
look at the,_b;ogd w01ds of subparagraph (vi) of the Regulations alone, and that it was
necessary to consider whether the entity also satisfied the provisions of subparagraph
(b) of the Regulations which were the only applicable provisions in this case. In that
regard, for reasons which I have already touched on and will address later, I consider
that she was correct, Whether however she was correct in the interpretation adopted
of “public administrative functions” was more debatable. That was ultimately a matter
of European law, and might have been resolved shortly at that point, or thereafter, by
a reference to the European Court of Justice (“"ECF”). However, at this point, rather

than address this issue which I consider to be central to this case, the matter took the

12



first of a number of surprising turns, which rendered the dispute both more complex

and more entrenched.

19.  Inthe normal sequence of events, the next step would be for the
Commissioner for Environmental Information (“the Commissioner”) to issue her
decision. It is not normal for the Office of the Commissioner to engage in a further
round of submissions, but that was the course which was followed here. The original
investigator was due to take leave, and queries were therefore to be directed to the
senior investigator. The preliminary decision of the investigator was thei the subject
of a very detailed and comprehensive submission by Mr Sheridan. He reféi‘i‘éd to the
guidance notes issued by the Minister for Environment Heritage and Local Her_i_t’aée
(Guidance for Public Authorities and Others on Implementation of the Re_gulaﬁons,
May 2013) which referred to the definition of public authqritf_‘g;S follows:-
“As indicated at paragraph 3.2 above, ‘public altﬂibrit_yfﬁ:_i;s broadly defined to
comprehend all such bodies that have publiic' 'ﬁdﬁﬁgistraﬁik functions and that
hold environmental information. The _deﬁﬁition ni'ékes it clear that certain
public bodies — such as Government Departmeﬁts. and local authorities — fall
within the scope of the definition. The déﬁiiiti011 also makes it clear that
bodies established by statute and certain companies established under the
Companies Act are cqrﬁpl‘éhéﬁded by the definition. Broadly, it is intended to
cover bodies that-are sﬁhé_idi_arﬂr public bodies and would include non-
commercial ané commelclal "'_s__cmi-state bodies that perform public

adminis__tgét’fiiig;fun’é'ti_(ms and that hold environmental information.” (para. 5.3)

20. M1 Sfﬁgri.daii::'iﬁade it clear that he was asserting that NAMA was subject to the
Regtﬂatﬁii__s_ because it was a board or other body established under statute. At
paragraph 35 g)f the submission he contended:
“As already submitted NAMA falls unambiguously within the meaning of
Article 3(1)(vi). Given that the legislature saw fit to provide a non exhaustive
list of the types of entity to which the regulations apply, the Commissioner
must find that NAMA is a public authority and it should not be necessary to
carry out an analysis of the functions of NAMA under Article 3(1)(b)”.

13



For good measure however, Mr Sheridan went on to provide detailed reasons why he

considered that NAMA was a public authority under that Article.

21. On the 16™ of August 2010, the senior investigator to whom the matter was
temporarily assigned wrote to NAMA stating that the views expressed by the
investigator in her preliminary decision “may be accepted or rejected by the
Comumissioner”, Tmportant legal issues were still under consideration. She
continued:
“For instance I am aware that some commentators hold the view that the issue
is relatively straight forward because they read Article 3(1) of the reéiﬂat_io_ns
as stating that the definition of public authority includes (vi) “a_\bb_agd ot other

body ... established by or under statute.”

She included Mr Sheridan’s response to the investigator’:; pl?el_iﬁ;_illal‘yf report, and
invited further submissions from NAMA. It should "bé"é’aid at thié stage that since the
provisions of subparagraph (vi) of the Regulat;ons are mattms of purely Irish origin,
any commentary that held the view that the Issue was StIaIgh‘[ forward must likely
have been of Irish origin. Howevei,,tl}e Semm ‘mvestlgatm did not identify any such
commentary, and none was subqequehﬁy identified in the extensive correspondence
that follow, or indeed in the COUISB of these ploceedmgs The status and expertise of
any commentator as welI as the 1easons given for any interpretation may be relevant

to the weight to be glven to such commentary.

22, NAMX']EésponEiéd in some detail maintaining its position. Mr Sheridan was in
turn aHowed to make a further replying submission. Again he emphasised the terms
of Article 3(1)(V1) and contended:
“As a matter of plain English and logic, the body falls within one of the
categories 3(1)(1) — (vii) . It is a public authority because it is included in the
definition. The applicant is at a loss to understand how this article may be

interpreted in any other way.”

There followed a hiatus in the correspondence, which was subsequently explained by
the Commissioner, as occasioned by a desire to await the outcome of the Delliway

Investments & Ors v. NAMA and Ors case, which was heard and determined by the

14



Divisional Court of the High Court ([2010] IEHC 364), and subsequently this Court
on appeal ([2011] IESC 14), and which involved a consideration of the terms and
operation of the National Asset Management Agency Act of 2009. A further ruling
was then issued on the 27™ of May 2011. Shortly before that, on the 19" of May
2011, Mr Sheridan wrote to the investigator (who was now back from leave of
absence) further to a conversation which he had had with her. In the later ruling by
the Commissioner, it stated that this conversation was initiated by the investigator
who “suggested the narrowing of the request”. Mr Sheridan identified his original
request (set out above) and stated that he wished to narrow this 1'equest=i1.i"th__e
following way: o :
“Parts I and 3 can be disregarded entirely. Part 2 can be narrowed as foi'lc.):.WS'
“A breakdown of all properties and property loans cunently owned or
controlled by the agency. This should be lnmted to the Leitrim Local
Authority area covered by Leitrim County Councﬂ It should also
include inforimation related to non 1631dent1a1 properties, or loans

secured on non residential p10pe1ties

23, This was a very dramatic narroyviﬁg of th_ébi‘iginal request. But this version
did not remain in place for very I_ong.. ‘One w:é-ek later, Mr Sheridan wrote again,
wishing to “further narrow”'thé scope of his request to “any and all environmental
impact assessments caljl,'ied__oﬁf by the égency: ‘in relation to all properties and property
loans currently owned. 01 (;:Gﬁti'olléa -by the agency.” If the email of the 19" of May
2011 had 1ndeed nauowed the 1equest to property loans in the Leitrim area, it is hard
fo see how tlus 1equest couId be described as a further narrowing of the scope of his
1eques_:t:._:_‘Pledig_:tably NAMA took issue with this and whether it could be said to be a
reﬁnémeﬂt: pf_tfievoriginal request rather than an entirely new request. Since that
matter may- ;'.'él.nain to be decided, I do not wish to express any view upon this issue.
However, this episode was addressed in the Commissioner’s determination of the 3o
of September 2011 where it was described as an effort made by the investigator “in
the context of an attempt to bring the parties to the appeal together with a view to
settling the matter whether in full or in part by agreement”. The Commissioner
expressed the view that she was entitled to proceed with the determination since “it
would be unconscionable that an appellant acting in good faith in the context of

seeking to settle his case, would when settlement efforts fail, be deprived of his right
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to an adjudication by the appeals authority”. 1 very much doubt that the unilateral
correspondence entered into by the Commissioner with the requestor, which is not the
subject of any parallel initiative with the requested entity, could be properly described
as an effort to settle the case, particularly since it left standing the significant issue
over which the parties were in such bitter dispute. One sided communications with
the requestor coupled as it happened with a change of stance on the outcome of the
request, could give rise to a suspicion of lack of even handedness in the
administration and determination of the complaint. I do not propose to say more

about this however, since it was not directly an issue in these proceedings. -

24, The ruling issued on the 27" of May 2011 by the original mvestlgatox now
came to the opposite conclusion to that expressed in the pr ellmlnaiy view 1ssued on
the 29" of June 2010. Tn fairness, T should say that the 111vest1galm was disposed to
reverse her view and {o conclude that NAMA was indeed '"c"a'rry:i_ng out a function of
“public administration” and therefore qualified as a'jﬁilﬁlie ﬂuthoﬂty under
subparagraph (b) of the Regulations, but it 1s Ithmk fau to say that the focus of her
decision was a conclusion that NAMA fell plaln[y w1th111 the provision of
subparagraph (vii). She restated her Y1_eW tha_t it made more sense to see
subparagraphs (i) to (vii) as subse&f of ﬂparag_l"élphs {a) to (c). She remained of the
view that in European case law and case law of the United Kingdom distinction was
generally made between publlc admm]stlatwe functions and activities which are
commercial, and that 1t would be Smpnsmg if Ireland had taken an expansive
approach to the deﬁmtlon of pllbllC authonty beyond that which was strictly required
by Dnectlve 2003/4/EC Howevel she held that Ireland had “apparently chosen to
take an. expanswe appmach to the definition”. In doing so, she relied on Murdoch’s
Dictionar Yy of Iz ish Loy (Brian Hunt; Tottel Publishing; 2009; 5™ edition) which
stated that “[t]he word include has been held to be a word of extension when used in a
statutory definition: Atforney General (McGrath) v Healy [1972] IR 393" (p. 600).
She referred to a definition of public authority in the same work which drew on the
Environmental Protection Agency Act 1992. That definition included “a body
established by statute”. (p. 975). Accordingly she concluded:

“I regret that I did not refer to Murdoch’s, or was not otherwise made aware of

the above provision, at an earlier stage in this appeal because I consider that it

settles the matter conclusively. The focus on UK and European law, while
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interesting, was clearly misplaced. It now seems obvious to me that, in
promulgating the AIE Regulations, the Minister intentionally, and logically
adopted a definition which would be consistent with environmental protection
law in Ireland. Whether he acted ultra vires in doing so is not for me to say;

but T must add it seems doubtful to me in the circumstances.”

It seems that this conclusion was reached by reliance solely on national law and on
principles of statutory interpretation under which considerable weight was given to

the supposed clear words of subparagraph (vi).

25. This second preliminary view provoked further disputes, both as ip__it_s t_Ql‘II..l..lS,
and the process by which it emerged. In the event, on the 30“"_0ﬁ_;:S_ept'émbei."20I 1, the
Commissioner issued her decision. In that decision, she noted Ihé‘t a key element in
NAMA’s submission was the contention that in interpretiﬁg ’(hé':provisions of the
Regulations she was obliged to have regard to the pi"(')'{r"i'sions of Directive 2003/4/EC
which the Regulations transposed into Irish law. NAMA contended that:
“having regard to the provisions of the Dnecuvc 1t is clear that the definition
of “public authority” is mtended to be 1110___1_'6‘ restrictive than that apparently
provided for by the Irish R{;'gﬁiétiOlﬁ; interpreting the Regulations in the
context of the Directive would avoid a situation where the definition of

“public authority”’ _iS'__ex:’cél_ldedfbeyond what is envisaged in the Directive™.

26.  The Comnnssmnel commenced by observing that NAMA came within the
plain meamng of Subpalaglaph (vi) of the Regulations and was, clearly, a board or
other body estabhshed by or under statute. Relying on the extract from Murdoch’s
Dictionar y of Ir zsh Law already referred to, she concluded that the word “includes”,
when used in a statutory definition, is ordinarily a word of expansion of Irish law.
She continued:
“The National Assets Management Agency has argued that allowing the word
“includes” its ordinary meaning will have the consequence, in the present
context, of extending the definition of public authority beyond what is
envisaged in the EU directive. What NAMA proposes is that the plain and
ordinary meaning of the word, as used in the Regulations, be set aside in

favour of a meaning which implies a restriction rather than an expansion or an
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inclusion. It is not at all clear, that as Commissioner for Environmental
Information, I can abandon the plain language of the Regulations in favour of
an interpretation which is arguably more in keeping with the provisions of the
Directive. This is particularly the case where the language of the Regulations,
and in this particular instance, is neither obscure nor ambiguous.

In any case [ am not persuaded that reliance on the plain meaning of the word
“includes™ as used in the definition of “public authority” in the Regulations
give rise to an outcome which is at odds with the Directive. In fact it is very
arguable that the Directive encourages and enables member states to taken an
expansive approach to what constitutes a “public authority”. Recital"‘(\l I) of
the Directive refers expressly to an expansive intent in 1elat10n the deﬁnitlon
and Recital (24) expressly permits Member States “fo maim‘am or inty oduce
measures providing from broader access to infor ngano;g fhan iequu ed by this
directive”. Therefore I do not accept that subparééi‘aph_s" (a) to (c) of the
definition of “public authority” in the Reguié:tuigﬂs should be interpreted as
restrictive criteria where a member state: has appa1 entIy chosen to take an

expansive approach to the definition.”

Accordingly the Commissioner _fou‘ﬁé that NAMA came within the definition of
“public authority” in subparagfépﬁ ({?i) of the Regulations and that it was not
necessary in the plesent case to conmdel whether NAMA was captured also by any of
the categories (a), (b) « or (c) as contamed in the definition. She accordingly annulied
the decision of NAMA and found that it was a public authority under Article 3(1)(vi)
of the Regulations In ﬂle hght of this decision, NAMA had to deal with the
appllca,nt S 1equest as ﬁlst made on the 3™ of Febr uary 2010 although it was open to

the lequestqg _t_g narrow the range of information which he sought,

27.  Atticle 13 of the Regulations permits any party to the appeal affected by the
decision of the Commissioner to “appeal to the High Court on a point of law from the
decision”, It is also clear from Article 13 that it is contemplated that there may be
further appeal to this Court. In due course, NAMA invoked this provision and the
single ground specitied was that the respondent Commissioner had erred in law “in
finding that the appellant was a public authority within the meaning of the AIE

regulations (“the decision™).”
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28.  The original decision of the investigator of June 2010 was well reasoned and
competent although it might be argued it took an unduly narrow view of the concept
of administration. However it ought to have been clear that if the investigator was not
going to resolve the case on the basis either that the information requested was not
environmental information, or that the request was unreasonable, that the question of
what was meant by a “public authority” was a pure issue of law, and one moreover,
on which there was a strong element of European law. Accordingly it would have
been sensible and perhaps desirable to have sought advice on that issue atid;perhaps
guidance from, the Office of the Attorney General, since two state bodies wele N
involved, and if that comrse was not taken, to seek to have the legal issue d_e_tcrmitied
definitively as soon as possible. Instead there was considerable d_é_lay, and then a
different conclusion advanced by the same person, which onl"'):;-jllﬁ;s'trated the fact that
this was an issue upon which competing views were pos"é;.ji.ble.--_l_‘_\ilqnc of this was ideal.
But this third version advanced by the Commissioner was in my view, particularly

flawed and unhelpful.

29. It is tempting [ think to consider that s_tati&b’fy interpretation demands no
particular legal expertise, and merely requires an understanding of language, and
perhaps some common sense, This decision with its confusions, contradictions and

wrong turnings, illustrat_es_,.wiﬂii‘ewect, why that is not always so.

30.  First and’nﬁdét cleé}"ly' it was a dangerous and misleading shortcut to approach

this issue on the: bams that since Directive 2003/4/EC by Recital 24 recognised the

pOS‘?lbl]lfy that membel states might maintain and infroduce measures providing for

broader accessf'\ infonnatzon subparagraph (vi) could and should be given its natural
and wide meaning extending to every body established by statute. But if European
law permitted such a course, Irish law does not, at least by secondary legislation, for
the reasons already discussed. Accordingly, if the Commissioner’s interpretation was
correct, and subparagraph (vi) was to be read as exfending beyond the scope of
subparagraphs (a) to (c), and therefore the provisions of the Directive, it would be an
unconstitutional exercise of legislative authority by a body other than the Oireachtas.

On established principles of interpretation, if this was so, and another interpretation

was possible, that interpretation must be adopted, even if it was not the most plausible
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or obvious one, so that the provision would be given a constitutional interpretation,
Recital 24 was not therefore a plausible or safe route to a decision in this case. |
confess that I find this reasoning process all the more frustrating since the
Commissioner did not determine definitively that NAMA was not within the
provision of subparagraphs (a) to (c). Nor did she determine that those subparagraphs
had a more narrow meaning than the interpretation she was applying to subparagraph
(vi), and furthermore, that NAMA fell outside the narrower interpretation of
subparagraphs (a) to (¢) but within the broader interpretation of subparagraph (vi).
The conclusion of the Commissioner was based therefore on an assumption, and one
that has not been shown to be necessary, at that. Recital 24 of Directive 20.(.).3/4/EC

was in this case not a shortcut, instead it was a trap for the unwary.

31.  Furthermore, the finding that the word “include” opel"ezltes..fé extend the scope
of the provision is in my view a dubious generalisation,”a.ﬁd 'w_rd_pg if applied in these
particular circumstances. Murdoch’s Dictionary of Irish-Law is a valuable tool, but it
is no substitute for the thoughtful consideration'of the maﬂy elaborate works on
statutory interpretation. Nor is it a substitute for the.calll"eful reading and analysis of
decided cases. The fact that the worgl f_‘includt:”""c}fﬁﬁ be read to extend the meaning of
a class, does not mean it musf be so read in e_:Very case. Similarly, the fact that the
word “include” has been held to bea word of extension, as correctly observed by the
Commissioner, does not mt_:‘an:fhgt_it must alﬁays be so held, irrespective of context.
The Commissioner 1'efié1'r_e;d:'t'q_ thé deqision in Attorney General (McGrath) v. Healy
[1972] LR. 393, gfy&}liiél}:;‘éféri'éd in turn to the judgment of Davitt P. in Bolger v.
Doherty [i970]IR 233n It is true that Davitt P. said:

“Whenadeﬁmtlon section in a statute provides that a word shall “include”

somethlng, it implies usually that something would be outside the ordinary

meaﬂing of the word and that it is necessary, therefore, to include it in the

meaning of the word for the purpose of the statute™. (p. 235)

But that judgment continued in a passage not quoted by the Commissioner, “[a] lot
must depend upon the context, and this whole definition section should be looked at
in order to see the context in which the word “includes” is used” (p. 235). The
earliest authority on “inchides” and which was referred to by the Commissioner, is the

judgment of Lord Watson in the House of the Lords of the then United Kingdom in
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Dilworth & Ors v. Commissioner of Stamps [1899] A.C. 99 (“Dihworth™) at pp. 105-

106. It is invoked for a general, and absolute, proposition by the author of Murdoch’s
Dictionary of Irish Law as follows: “[tlhe word inciude has the function of enlarging

the meaning of the words or phrase with which it is associated: Dihworth v Stamp

Commissioner ...”.

32. In fact, the decision in Dilworth makes it clear that the word “include” is

ambiguous and must be read in its context:
“The word ‘include’ is very generally used in interpretation clauses in order to
enlarge the meaning of words or phrases oceurring in the body of tlie ‘S'tatu.te;
and when it is so used these words or phrases must be construed as S 4
comprehending, not only such things as they signify accofd_ing to ‘,théii'r natural
import, but also those things which the interpretation céll_ausél decléfes that they
shall include. But the word “include” is susceptiBie’ of a::i)_eother construction,
which may become imperative if the context of the Act is sufficient to shew
that it was not merely employed for the pufpg_se of-adding to the natural
significance of the words or expressiehs deﬁllll:é.“ ..'It may be equivalent to
“mean and include,” and in that case it méy afford an exhaustive explanation
of the meaning which, for thé'ﬁurposcs. of the Act, must invariably be attached

{o these words or exp_re_s"sions.”_ (p. 105/106)

33. Formyown pa;'_t, lwould hz’W; thought that the ordinary meaning of “include”
is to shut in, en_c_lc')ée,i__gonﬁné: embrace, comprise or contain and comes from the Latin
root claudere 'rh.éa_r__l_ing to close or shut. It is thus a statement that the things included
are Wlthm the term ,61; definition. Where the term or definition is very clear, it may be
naturél tomteLpLet the word “include” as somehow extending that meaning, since
otherwise it would be superfluous. But there are many circumstances in ordinary
language where the word “include” is used for clarity, to resolve any doubt, or for
emphasis, For my part [ see merit in the approach of Mazza J. in the Canadian case of
Allen v. Grenier (1997) 145 D.L.R. (4th) 286: “‘include’ as defined in the Black’s
Law Dictionary is a ‘term which may, according to context, express an enlargement
and have the meaning of and or in addition, or merely specify a particular thing
already included within general words theretofore used’.” I do not however seek to

make any observation of general application. It is clear to me that in the context in
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which it is used, the word “include” here was not used to extend the meaning of
subparagraphs (a), (b) and (c), but rather to illustrate the type of thing included within

the core definition.

34.  There are a number of indicators within the section which support this
interpretation. First, the section does not say “shall include” which might suggest that
the provisions are only included by virtue of the statute, i.e. by enlargement. Instead
the language is “and includes” which might suggest description rather than
prescription, Second, for the reasons already discussed, it does not make :se__n_se to
approach the statutory instrument on the basis that it was intended to invade an area of
constitutional law-making reserved for the Oireachtas. Third, had the mtentlon of the
law maker been to exercise the power referred to in Recital 24 it would have been
more natural to have listed the various provisions in seque_nce,-;and without the word
“include”. But perhaps the most important thing aboutrth:é Regﬁlations is precisely
that they are intended to implement Directive 2003/4/EC as is stated in the Recital to
the Regulations. This is also clear from the fact that the defimtlon of “public
authority” reproduced at subparagraphs (a) to.(_c__)__ uses the precise language of the
Directive. The Regulations must be ‘ap'proachfed'iﬁ this light. However, the concepts
described at (a) to (c) are derived thrdﬁgh Eurépean law from concepts adopted at the
level of international law. Unhke pmely domestic legislation therefore, they were not
chosen with a view to Immedlate apphcatlon within the Irish legal system, or by
reference to concepts mnnedlately 1ecogmsable here. It is in my view the most
natural 1ntelpletat10n of the: definition section therefore to see it as reproducing the
1ntemat10nal and Eu10pean law terms, and thereafter attempting to clarify the scope of
apphcatmn of those terms within the Irish legal system, rather than somehow

extendin g them

35.  This conclusion perhaps can be tested by comparing some of the more specific
provisions of subparagraphs (i) to (vii) with the provisions of subparagraphs (a) to (c).
Thus, it seems clear for example that a “Minister of the Government” within
subparagraph (i) comes without much argument within subparagraph (a) as being
government at national level. Similarly, the Health Service Executive established
undet the Health Act 2004 (subparagraph (ii)) would be one of the clearest examples

of a legal person performing public administrative functions under national law
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(subparagraph (b)), since it succeeded to the functions which had previously been
carried out by the Department of Health. Certainly, in neither case could it be said that
the provisions of subparagraph (i) in the case of a minister of the government and
subparagraph (v) in the case of the Health Service Executive, are terms of extension.
It seems to me that similarly, subparagraphs (vii) - (1V) relating to a company
performing administrative functions and responsibilities and possessing
environmental information, and whose shares are held by or on behalf of the minister
of the government of directors appointed by the minister of the government, is
intended to fit closely with subparagraph (c) which includes any natural or legal
person having public responsibilities or functions or providing public serviéésfelating
to the environment under the control of a body or person falling within paragraph (a)

or (b).

36. One further point is contained within the text of thé*D_ir;ciqtive and the
implementing Regulations. The Directive refers to. néfili'al or legél persons performing
public administrative functions under natlonal law mc!udmg specific duties, activities
or services in relation to the environment. It could not be said that the word “include”
here is being used as a term of ehtensmn Instead it is illustrative of a specific
category falling within the gener:g__l:.descriptio_ns. Finally, it is perhaps noteworthy that
in Dilworth, a distinction is dtawnbetween the formulation “includes” and “means
and includes”. Here in faq_t_;_ﬁhég Eta_fcutéfy formulation is the latter since the statutory
instrument provides that th‘é.férm Shall- “mean” subparagraphs (a) to (¢) and
“includes” subpalagiaphs Mo (v11) Accordingly, in my view it is clear that
whatever the wmd 1nclude may mean in other statutory definitions, it was not here
mtended to opeLate as extendmg the meaning of the prior paragraphs. Accordingly,

the Leason_x_xg :Qf the Commissioner in this regard is flawed, and cannot be supported.

37. Given the frailties which the decision of the Commissioner exhibited, it is not
surprising that NAMA sought to invoke the provisions of the regulations permitting
the decision to be appealed on a point of Jaw to the High Court. There, the case took
a further turn. There, both parties agreed that the Court was nof concerned with the
issue of whether the appellant fell within subparagraphs (a) to (¢). This followed, it
was agreed, from the fact that the Commissioner had not ruled whether the appellant

was within subparagraphs (a) to {c). The learned High Court Judge sought
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supplemental submissions from the parties as to whether the High Court Judge had
power to quash the decision and remit it to the Commissioner for further
consideration, in particular, if the High Court Judge concluded that the Commissioner
came to the right decision but for the wrong reasons. Both parties agreed that the
Court had no jurisdiction to decide that NAMA was a public authority for reasons
which were not canvassed before or considered by the Commissioner. They referred
to Vavasour and The Employment Equality Agency v. Northside Centre for the
Unemployed Ltd., and Ors [1995] 1 LR. 450 (“Vavasour”’) where Costello J. (as he
then was) observed: : &
“The final ground of appeal raises a point which was not argued befbi‘e the
equality officer or the Labour Court and which did not form any parl_ of_thé
grounds of appeal in the appellants’ special summons. I c};),not think that it is
one which can properly now be relied on. The apgell'ah__ts C:E()mp'laint to the
Labour Court was that discrimination contrary to s 2(0)-' of the Act of 1977
had occurred and it was this complaint that was (ipnsidei'ed firstly by the
equality officer and then by the court i__t__sel.f.‘”;Now‘_tfle appellants seek to argue
that even if the discrimination under SZ(C) d:i'd. not occur, discrimination
prohibited by s. 2(b) (which p;‘_@ivides_ tha"t_.:di'scrimination occurs when because
of marital status a person ‘is treated le_sé favourably than another person of the
same sex) took place, But thi's_claim was never advanced at any time prior to
the hearing before me Q'it___;.w_a_s no part of the Labour Court’s deliberations, and
no part of its déterﬁiiﬁat_i_oh.'.'As the statute only permits appeals to this court
ona PQ?ﬁBflﬁW é{i‘isihg from a determination of the Labour Court and as the
Lab,.c_)u"r: Eou}'t made no determination in relation to the point now advanced,

_this .'E::ou;_'t_ ha's':hojurisdiction to entertain it.” (p. 485)

38, It appéal‘s, that the case before the High Court proceeded on the basis
therefore, that the only question was whether NAMA came within subparagraph (vi)
since the Commissioner had considered that she did not have to determine whether it
came within subparagraphs (a) to (c¢). But in the High Court, the Commissioner’s
argument was significantly different to that which was the basis of the decision
appealed against (although not far removed perhaps from the second determination of

the investigating officer). This was that subparagraph (i) to (vii) must be understood
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as deeming provisions, i.e. that the Minister was deeming those matters and anything

within these subparagraphs to be within subparagraphs (a) to (c).

39,  The learned High Court Judge delivered a careful and comprehensive
judgment on the 27" of February 2013 ([2013] IEHC 86). I infer, perhaps wrongly,
that the trial judge found the restrictions imposed by the agreement by the parties as to
the scope of argument, somewhat restrictive. If he did, then in my view, for reasons
which T will address, he was right to do so. In the end however, he sought to deploy
that argument with its consequent limitations, to arrive at the conclusion,E that the
decision of the Commissioner should be upheld. That reasoning, as [ un_deféténd i,
was that the proper approach to a measure implementing a directive of _the European
Community (or Union) was outlined by Cooke J. in M.8.T. and JT 1’.:Adir1i3fé1‘ for
Justice, Equality and Law Reform [2009] IEHC 529, namely: “:tllé:"('jourt”must
presume, in the absence of explicit wording to the contra'u"‘.jér :effe_q, that the legislative
purpose is to give full and accurate effect to the pr:ovisi.dns_‘ of tlﬁé."Community measure
and no more” (para. 27), and as the trial judge. addétg{_“no léss”. However, he
concluded that the presumption was not rebu.t'te:d_ hell’.é%é'c”:ause it had not been argued
that NAMA did not come within the _dg:ﬁnit'io:n of public authority in the Directive,
Accordingly on a presumption of falthful tranéposition (which had not been rebutted),
it must follow, the trial judge .Q_g;lléidél‘ed, that the bodies listed at subparagraph (vi)

were public authorities _w_i-_t:l:_l_._in ﬂle.meaning of the Directive.

40, The ke_y{_f'l;éasoning of :the judge was set out in extracts from paragraphs 81-83
of his judg_u}eﬁ}ti"‘a§::fol..l.‘6‘§%f's.:
“If . Iai'félal_l_‘d:hézd} expanded the European definition of 'public authority' by
" g%ét_g_t_o_z_‘?ﬁﬁstrument, it would have offended section 3 of the European
Conﬁiﬁunities Act 1972 and Article 29 of the Constitution, Had it limited the
definition, it would have breached EU Treaty obligations to transpose and give

full effect to the parent directive.

82. The Minister could not lawfully deem a body or person to be a public
authority unless such a body or person conformed to the definition of pubtic
authority in the directive. Thus the bodies or persons listed at 3(1)(i}-(vii) are

public authorities within the meaning of the directive, and I must so presume,
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unless T am persuaded that such a person or body is not embraced by the

definition of public authority in the directive.

83. This presumption of faithful transposition, as described by Cooke I. in
M.S.T, 1s rebuttable, If the appellant established that NAMA did not come
within the definition of public authority in the Directive that would rebut the
presumption of faithful transposition. No such argument was addressed to me.
Nor was that case made to the respondent at first instance. For the sake of
completeness I should add that at an early stage of the investigation of this
matter it was suggested by an officer of the respondent that NAMA 3Was a
public authority because of the operation of Article 3(1) (b)- viz,, ;NAMA was
a body performing public administrative functions. NAMA'ﬁ.léde a submission
to the respondent contesting this proposition and this n‘jattéi‘ was not pursued
by the respondent who confined her decision to the applicability of Article
3(1)(vi} and thus the question of whether NAMA was iﬁi;olved in any of the
activities described in Article 2(2) (a), (b) and (c) of the Directive or the ltish
replication of these provisions (at 3 _(1),_@), (b) and {c)) was not before the

respondent and was not before this co_ui‘tﬁ’ -

41. This was an ingenious app10a0h which sought to resolve this case within the
constraints created first by the: decmlon of the Commissioner which had sought to
resolve the matter by holdmg that an expanslve definition could be given to the
provisions of subpa1ag1ap11 (v1) “and thereafter by the limitations imposed upon the
argument in the ngh Comt by the agreement as to the scope of the appeal, But it
was in my v1ew a furthel and ultimately unhelpful, shorteut leading to a complicated

and unsqt;sfactgl_}f result,

42,  Itis undesirable to resolve a case such as this on the basis of a presumption of
faithful transposition which has not been rebutted. At a minimum that leaves
unresolved the fundamental legal issue as to whether NAMA is in truth captured by
the provisions of the Regulations as properly construed. It also renders the decision
of virtually no effect as a precedent for the Commissioner and for any member of the
public or institution dealing with that body, NAMA would be able to argue on a

subsequent occasion that it wished to seek to rebut the presumption and address
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argument in that regard. In any event, it also lays undue weight upon the approach
taken by Cooke J., which in my view did no more than identify an appropriate starting
point for analysis. Furthermore, 1 think counsel for NAMA, the appellant, is correct to
say that it was wrong to conclude that no attempt had been made to rebut any
presumption of faithful transposition. Indeed the entire thrust of the appellant’s
arguments was to the effect that a narrower meaning was to be given to subparagraphs
(a) to (c) and consequently to subparagraph (vi), It is clear that the appellant did
argue before the Commissioner that NAMA did not fall within categories of
subparagraphs (a) to (c) of Article 3(1) and the definition of public authouty in the
Regulations (and therefore the Directive), and perhaps more importantly the entne
thrust of the appellant’s arguments depended on an assertion that this was $0. Indeed
if the Commmissioner had not accepted that this argument was at Ieast piau51ble (and
therefore made) it would not have been necessary to seek to 1esolve the matter on the
basis that member states were entitled to adopt broader plovxs1_ons permitting greater

access to environmental information than was provided for in the Directive.

43,  Inmy view, this case at all of its sta-géé_;11a11i'féé'té the difficulty of seeking to
resolve difficult issues by reference to i'tlIeS Qf th;jm’ib and proposed shortcuts, whether
of permitted expansive implementiﬁg;;.z')'rovisidns a supposed meaning of the word
“include”, or a presumption of. fa1thfui transposition. Fundamentally, for the reasons
addressed at the outset of: thls Judgment I consider that the Regulations themselves
cannot be truly inter pIeted and in patticulal meaning cannot be assigned to
subparagraph (V1), wﬂhout-conmdenng the scope and meaning of the definition
section in the Dnectlve (and prior to that in the Aarhus Convention), and which since
the w01ds are: 1den,tical has the effect of defining the scope of the provisions contained

in subpaia-gmphs (a) fo (c).

44,  NAMA has strongly argued however, that it is not open to the Court to adopt
this approach. Instead it is said that the Comt may only determine whether the
Commissioner was correct to adopt a meaning of “public authoi‘ity” on the
assumption, or possibility, that Treland as a member state had adopted a broader
implementing measure than was strictly necessitated by the terms of the Directive. If,
as NAMA contended, this was incorrect, then the case should be remitted to the

Commiissioner to consider the true interpretation of the scope of the Directive (and
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therefore subparagraphs (a) to (c)), albeit that that in itself is an issue of law which
would almost inevitably give rise to a further appeal. Furthermore, the possibility of a
reference to the European Court of Justice would be very likely. While not
suggesting that this is by any means a desirable course, the appellant nevertheless

maintained that it was required by law.

45.  Ido not accept that this Court, or indeed the High Court, should be, or is,
constrained in this way. There is a fundamental distinction between a case such as
this and Vavasour. This case would be akin to Vavasour if the Connnissiop;:r sought
to argue either in this Court or in the High Court, and the Court had purport.éﬁ to
determine, that NAMA did not fall within the meaning of subparagraph (\’1) b};t_’:did
fall within the meaning of one of the other subparagraphs, (i) to (vii), althou'g'lil. this
was not argued before the Commissioner. Here 11owever,__,the~ appeal br(').ught by the
appetlant, by originating notice of motion on the 21 ofN.bveme_m‘ 2011, sought to
appeal the decision of the Commissioner “on the gfoﬁﬁds{;hat the respondent erred in
law in finding that the Appellant was a pllblic-_a;utIiO;‘j:ty W.;ﬁhin the meaning of the AIE
regulation{s]”. Unlike the notice of appeal i1{ quas:oéd;'_fhis is expressed in
sufficiently broad terms to encompass the argyrr:l:éht'that NAMA is within the
meaning of subparagraph (vi} when i'éad in the light of subparagraph (b), or even that
NAMA is within subparagraph}(ﬁ) alone. Even if the point of law is narrowed to
whether NAMA is within _s_ﬁbﬁéragraph (vi), i.e. that it is a board or other body
established by or undéi;.st?itﬁ;ﬁé,: t;ha.’.t. point of law cannot be resolved (and certainly
cannot be 1'esoiyg§d iiij-fgvsiil" of the appeliant) without determining the proper scope of
311bparagrap_h§"(é)_to (c)of Article 2.2 of Directive 2003/4/EC, and accordingly the

meaning of those self same words in the Regulations.

46. The difficulties posed for the appellant in this Court by the trial judge’s
decision based on non-rebuttal of a presumption of faithful transposition flow in large
measure from the narrow scope sought to be imposed upon the argument in that
Court. But if it had been argued before the Commissioner that NAMA did not come
within the provisions of the Directive, sufficient to rebut the presumption of faithful
transposition, it is hard to understand how it cannot have been argued sufficiently to

allow the High Court and this Court on appeal to properly determine that matter. For
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reasons addressed at the outset of this judgment, I do not consider that it is possible to
atrive at a lawful interpretation of the provisions of the Regulations without
considering the scope of the definition section contained in the Directive. This issue
was clearly within the notice of appeal and was part and parcel of the argument before
the Commissioner. I am satisfied that it is properly within the scope of this appeal:
indeed the appellant cannot advance its appeal, and argue that there is any ambiguity
in, or different interpretation to be given to, the provisions of subparagraph (vi)
without invoking the terms and meaning of the Directive. In any event, it is well
settled that an agreement between counsel as to the scope of argument ca'r"n_l_ot
constrain this Court in the interpretation it may give to a legislation of geﬁeféf
application. Here it cannot, and does not, prevent the Court from interpreting the

provisions of the Regulations which at least in principle, apply to.everyone in the

State.

47. A further complication arose in this case becailse__a:fter th..é decision of the High
Counrt, and the filing of submissions in this cout, the pal-tj_és brought to the Court’s
attention a recent decision of the European C61117_t of Just1ce, Grand Chamber, and the
opinion of Advocate General Cruz Villalon in Cﬁ_ée‘C—279/ 12, Fish Legal & Enrily
Shirley v. Information Commiss_i_g;z_éf', :Um'red-Utilities Water Ple, Yorkshire Water
and Services Lid and Sozlfhe_z'f_rg_'ﬁfCeri4:Services Ltd [2014] 2 CM.L.R. 36 (“Fish
Legal™), 19" Dece1nber_2_(}1___3 The o_pinion of Advocate General Villalén delivered
on the 5™ of Septembe:i'Z(::)'l'3,_'addliéésed the concept of “public administrative
functions™ coq;aﬁiﬁéd}iq the Dﬁirectivé and considered at paragraph 75 that the concept
“does not r_efélj';;tri’ptlyf’lt_o:'éldzninistl'ative or executive institutions in the true sense but
rather, in ;géij}e_r_al ‘;efﬁié, to the full panoply of State powers”. He drew this conclusion
becaiisé of th__t;__gégélnption in the Directive of judicial or legislative functions. These
could not proiaerly be considered to be administrative in any sense, and it was only by
giving therefore a broad interpretation to public administrative functions, and making
it akin to public functions, that judicial or legisiative functions could be said to be
within the initial definition and require exemption from it, Accordingly at paragraph
83 he stated that:

“I believe that, for the purposes of the present proceedings, it can be

concluded that, in the context of Directive 2003/4 ‘public administrative

functions® as an equivalent of public authority and save for possible legisiative
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and judicial exceptions — which are not relevant in the present case - are
functions by virtue of which individuals have imposed on them a will the
immediate effectiveness of which albeit subject to review, does not require

their consent.”

48. The Court did not go so far in its determination. At paragraph 38 the Court
noted that implemenfation guide to the Aarhus Convention may be regarded as an
explanatory document to be taken in to account for the purposes of interpreting the
Convention but that the observations had no binding force and do not haﬁé-the
normative effect of the provisions of the Convention. It stated at paragraph 49 that in
referring to public authorities the authors of the Convention “intended to "l'effcr_}(; |
administrative authorities, since within States it is those authoritiés_ which are usually
required to hold environmental information in the pcrforn_lan'ée___of fh’eir -fu.nctions”,
citing C-204/09 Flachglas Torgau GmbH v. Federal Re]j'f}biic-;_afGermm?y [2012] 2
C.M.L.R. 17, paragraph 40. At paragraphs 51 and; 52 'ﬁoiyiever the Court observed:
“51 Entities which, organically, are »-Ffad_mini_lgﬁ'ative authorities, namely
those which form part of the public ad.fni_;_l_istt.'.af.igaor the executive of the State
at whatever level, are public auﬂloi'ities f01 the purposes of Article 2(2)(a) of
Directive 2003/4. This fnst categmy includes all legal persons governed by
public law which have. been set up by | the State and which it alone can decide to
dissolve. . S
52 The secoﬁa ca'té"'gofy (.).f public authorities, defined in Article 2(2)(b) of
Directive 2003/4 concerns administrative authorities defined in functional
terms, nameiy entltles, be they legal persons governed by public law or by
pnvate 1aw, Wh1ch are entrusted, under the legal regime which is applicable to
them, Wlth the performance of services of public interest, inter alia in the
envnonmental field, and which are, for this purpose, vested with special powers
beyond those which result from the normal rules applicable in relations between

persons governed by private law.”

It was for the national tribunal or court to determine whether the rights and powers

accorded to the particular bodies or companies, could be classified as special powers.
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49,  NAMA argues that while a broad interpretation may be given to the term
“public authority” and in particular “public administrative functions” there must in
principle be some limit, otherwise it would not be necessary to use the adjective
“administrative” at all. In an appendix to its submissions, NAMA sets out a non-
exhaustive list of bodies which would be captured by a literal reading of subparagraph
(vi), some at least of which it argued could not be said to be carrying out public
administrative functions, such as the Citizens Information Board, the Company Law
Review Group, the Combat Poverty Agency, the HSE Crisis Pregnancy Programme,
the Human Rights Commission, the Irish National Stud Company Limitéd,--.?t_he Irish
Blood Transfusion Service, the Irish Museum of Modern Art, the Judicial Sﬁidic_s ‘
Institute, the Science Foundation Ireland, the National Museum of lrf;lalld,_ the Siéfe

Laboratory, and Victims Support

50. If the law stood as it was at the time of the High Court deCISIOIl [ would have
considered it necessaiy to refer a question to the ECJ as to whethel a body such as
NAMA was a public body for the purpose of the Dnectwe which exercised public
administrative functions. The definition sec‘uon of the Dnectlve is unclear, and it is
also necessary to consider the Aarhus Conventlon However the decision in Fish
Legal provides an authoritative mtelpletatlon of the Directive, and moreover does so
in the context of a common law system Applying that test it is clear that NAMA is
indeed a public authonty exewlsmg public administrative functions. Although like the
water companies in Fzsh Legai it is obliged to act commercially, it is undoubtedly
vested with SpGClal powels well beyond those which result from the normal rules
apphcable in 1elatzons betwcen persons governed by private law. If anything, the case
is clealel hefe_ The watei companies in Fish Legal were companies established in

pr ivate law, whel eas NAMA is established pursuant to a statute which confers upon it
substantial powels of compulsory acquisition, of enforcement, to apply to the High
Court to appoint a receiver and to set aside dispositions. The Act also restricts or
excludes certain remedies against NAMA. The establishment and operation of
NAMA s a significant part of the executive and legislative response to an
unprecedented financial crisis. The scope and scale of the body created is exceptional.
Indeed if it were not so it would not be in a position to carry out the important public
functions assigned to it in the aftermath of the financial crisis. Accordingly, for the

reasons set out above, I would dismiss the appeal.
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