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Mr. Todd J. Zinser

Inspector General

Office of Inspector General
Department of Commerce

1401 Constitution Avenue N.W.
Washington, DC 20230

Dear Mr. Zinser,

Inspectors General (IGs) are given enormous powers to act as eyes and ears for Congress
within their agencies and to hold officials accountable for their compliance with the law. Asa
central cog in the broad accountability community that protects the taxpayers’ interests and
contributes to a vital and responsive government, an Inspector General must maintain the highest
standards of legal conduct in their own office.

This Committee’s expectations for Inspectors General go beyond simple adherence to the
law to a broader expectation that an IG will have a sense of justice, fair play and manifest an
ethical bearing that inspires others to remain cognizant that we all serve the people and we are all
servants of the law. When an IG cannot effectively serve as a watchdog due to their own illegal
conduct or lack of ethical grounding, that IG cannot maintain the trust and confidence of the
Congress, agency employees, or the public. Your two immediate predecessors at the Department
of Commerce (DOC) both learned this the hard way.

Prior written internal policy statements sent out by you suggest that you understand all of
this. As the guidelines for disciplinary penalties created in your office and issued by you in June
of 2011 points out: '

“Law enforcement and related personnel occupy positions of public trust and are held to a
higher standard of conduct with respect to their offices. The OIG may reasonably
determine that the efficiency of its service to the public would deteriorate should it
cast a blind eye on the malefactions of its own employees....” [Emphasis added].!

Your response to our letter of April 1, 2014, suggests that misconduct will not just be
ignored by you, it will be defended by you with vigor. The letter highlights that you have not

! “OIG Guide for Disciplinary Penalties,” provided as attachment to MEMORANDUM for All OIG Employees,
From: Todd J. Zinser, Inspector General, Subject: OIG Policies Announcement, 1U.S. Department of Cominerce,
Office of Inspector General, June 28, 2011; Hereinafter OIG Memo.[Enclosure #1]
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established a high ethical and legal standard of conduct that would inspire your staff or your
agency. The Office of Special Counsel (OSC) conducted an investigation into you and your two
closest advisors in response to credible allegations that you engaged in prohibited personnel
practices. While the OSC found no “documentary evidence” regarding your personal
involvement, they did find strong and compelling evidence that your two top advisers retaliated
against whistleblowets in your office in ways designed to gag them from seeking redress from
OSC or Congress. Incredibly, these advisers were your chief legal counsel and head of '
whistleblower protection. Based on the conduct your senior managers engaged in, and
unambiguously documented by the OSC investigative report,” your own internal disciplinary
pohcies approved and endorsed by you call for their suspension and possible removal from
office.” You have done neither.

Your response to our inquiry raises a question about whether OSC should have dug
deeper into your personal involvement. Instead of expressing contrition, acknowledging the
seriousness of your top advisors” conduct, and taking steps to clean your office of this ethical
taint, you provided the Committee with further defamatory comments about the victims who
sought relief from OSC. Their victimization, under your signature, continues as you try to save
the careers of your senior managers.

Your lack of action to address this matter, coupled with your letter, led us to wonder
about vour own experiences with OSC, and your history of conduct towards whistleblowers.
Consequently, we have begun to inquire into the nature of your relationship with your top aides
since you seem willing to harm your own standing to protect them.

The Committee has learned that in 1996, when you were the Deputy Assistant Inspector
General for Investigations (DAIGI) at the Department of Transportation (DOT), OSC found that
vou retaliated against a member of your staff, Mr. John Deans, a criminal investigator with the
DOT IG’s office and a former FBI agent. Mr. Deans had discovered potential misconduct within
high levels of the Transportation Department and sought to bring it to light. You reacted to that
by removing him, “not for legltlmate reasons but for his whistleblower activities and for
exercising his right to free speech. A

When ordered by the Merit Systems Protection Board (MSPB) to reinstate Deans in his
previous post, you responded by ordering that he be placed on administrative leave for six
weeks.” You also made what were found to be a series of false “unsupportable” allegations
against him.® The OSC investigated and found: “The evidence does not support any of these
allegations. On the other hand, it is clear that Deans’ removal was ordered at the behest of

2 “Report of Prohibited Personnel Practices: OSC File Nos. MA-12-4640 and MA-13-1126,” U.S. Office of Special
Counsel (OSC), September 16, 2013. [Enclosure #2]

> OIG Memo, supra, note 1.

* Alan Prendergast, “Speak No Evil,” Denver Westword News, June 20, 1996.

° Special Counsel, Ex rel. John L. Deans, Petitioner v. Department of Transportation, Office of Inspector General,
Respondent, “Petition for Enforcement,” before U.S. Merit Systems Protection Board, No. CB1208960027U1, June
6, 1996. [Enclosure #3]

¢ Special Counsel, Ex rel. John L. Deans Petitioner v. Department of Transportation, Office of Inspector General,
Respondent, “Request for Stay of Personnel Action,” before U.S. Merit Systems Protection Board, May 20, 1996.
[Enclosure #4]
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Deputy Assistant Inspector General (DAIG) for Investigations, Tod (sic) Zinser, who strongly

objected to Deans’ protected conduct.” The OSC concluded, “Zinser’s reaction to Deans’

protected first amendment speech, as well as his protected whistleblowing, was draconian in
937

nature.

The OSC had to repeatedly petition the MSPB to force you to follow their direction to not
retaliate against this agent. It took more than a year to get your compliance, during which time
the OSC asked that you be denied pay until complying with the MSPB’s order. In the end, asa
result of your actions, the DOT was forced to return the agent to his previous post, pay him back
wages and more than $10,000 to cover his attorney fees. The Department also agreed to remove
any reference to the agent’s illegal removal from his permanent personnel file.® Tronically, carlier
this year your office agreed to remove the fabricated interim performance appraisals concocted
by your two senior advisers in an effort to discredit the two Commerce OIG whistleblowers as
part of your agreement with the OSC in this more recent case.

Even if there are no other examples of your personal involvement in retaliating against
whistleblowers, this one example from 1996 is so shocking that it raises questions about the
thoroughness of the review of your record when you were confirmed to your post as Inspector
General at the Commerce Department. From a legal perspective, you and now your two closest
advisers could all be considered “Giglio-impaired™ having built an official record that casts
doubt on your reliability, veracity, trustworthiness, and ethical conduct.” It is also striking how
similar this 1996 case is to the recent conduct of your top advisers, and your reaction to OSC’s
findings in that case. At its heart, in both cases, we find an effort by senior IG officials to silence
investigators by attempting to derail their careers. Your conduct in 1996 appears to be the model
for the conduct of your closest advisors during their retaliatory actions in 2011.

Significantly, you failed to disclose your role in the 1996 case or the OSC’s troubling
findings against you during your October 23, 2007 confirmation hearing to become the
Department of Commerce Inspector General.'® You clearly were aware that Congress would
have valued that disclosure. You chose to inform Congress of two anonymous complaints
against you while you were at the Department of Transportation IG’s office that were
investigated and did not establish wrongdoing by you. In addition, you said: “I have never been
disciplined or cited for a breach of ethics.” Curiously, however, you failed to inform Congress
of the 1996 OSC case that clearly did establish wrongdoing and whistleblower retaliation by you.
There is no reasonable explanation for this lack of disclosure during your confirmation hearing
and it raises serious questions as to your public candor and honesty with Congress.

In turning to the question of why you would be so adamant, and reckless, in your defense
of the two senior officials OSC recently found had engaged in prohibited personnel practices, we

7 Thid.

% Special Counsel, Ex rel, John L. Deans, Petitioner v. Department of Transportation, Office of Inspector General,
Respondent, “Joint Motion for Approval of Settlement and Settlement Agreement,” before U.S. Merit Systems
Protection Board, No. CB1214960031T1. April 3, 1997. [Enclosure #5]

? 0IG Memo, supra, note 1. _

1% “Nominations to the Department of Commerce, Federal Maritime Commission, and the Metropolitan Washington
Airports Authority,” Hearing before the Committee on Commerce, Science, and Transportation, United States
Sepate, One Hundred Tenth Congress, First Session, October 23, 2007 [Enclosure #6]
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discovered that at feast one of those officials, Richard (“Rick™) C. Beitel, is a close personal
friend. Mr. Beitel, the former Principal Assistant Inspector General for Investigations and
Whistleblower Protection, whom the OSC found engaged in retaliation against whistleblowers,
served with you at the Department of Transportation. That man was widely viewed to be your
protégé by staff in the DOT 1G’s office. The two of you have worked together since 1992, when
he joined the DOT IG staff. It turns out that he is far more than just your protégé.

A court document from a 2005 action find him affirming, as a witness for you, that he
considered himself to be your “close friend and personal confidant.” He also acknowledged that
you “socialize with one another” outside of work and that your relationship with him was such
that you would inform him of intimate details of your personal life. He further testified that he
visited you on the day you moved into a new residence and that you spoke on an almost daily
basis. While the matter before the court was not related to your official duties, this testimony
shines a light into the nature of your relationship that may have been overlooked by the osc.

Mr. Beitel was hired by you at the Commerce OIG from the DOT 1G’s office in
September, 2009. He was first brought on under a “detail” as he was under pressure to find a
new job. He had recently been reassigned in the Transportation IG’s office “for performance
reasons” and had a history of managing his fellow DOT OIG employees by fear and
intimidation.'” In a performance review of his division, 56% of his employees said they did not
trust him and 38% said they were afraid of the impact he could have on their careers.”® Tt seems
you hired him because of your personal relationship with him and so that he could maintain a
Senior Executive Service (SES) level position that comes with high pay and benefits.

It is no wonder that Committee staff have been told time and again—in interviews with
former staff from both the DOC IG’s office and the DOT IG’s office—that this man never does
anything significant without knowing that it is what you want done. As evidenced by your
response to our April 1 letter, it is clear he has your full support for his actions to retaliate against
employees in your office for their protected actions.

It has come to our attention that this is not the only senior manager iri your office who has
been hired under a professional cloud. In 2010, one of your former Assistant 1Gs for
Administration was hired on 24 hours’ notice before she was to be terminated from another DOC
office and denied her SES status. We understand that your decision to hire her was also based on
your personal relationship with her and not her professional credentials. According to her former
managers, you did not even inquire as to what had led them to conclude that she should be fired
and denied SES status. Additionally, your former DAIG for Audits came out of Fannie Mae and
witnessed the worst of the housing market credit bubble. She has been quoted to us by former
OIG employees as saying to IG staff, “You don’t know what a bad day is until you have watched
the FBI carry your papers out of the office.”

Y Todd J. Zinser, Complainant vs. Christine J. Zinser, Defendant, Circuit Court for Fairfax County, Virginia, No.
2005-3544, Ore Tenus Hearing, October 24, 2003.

2 E-muail from Calvin L. Scovel, Department of Transportation Inspector General, to John Porcari, Deputy
Secretary of Transportation, September 14, 2009. {Enclosure #7]

¥ E-mail regarding internal survey of Rick Beitel’s management at DOT OIG, August 19, 2009. [Enclosure #8] = -
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Some of your other senior-level officials seem to have similarly colorful backgrounds.
Their backgrounds, which may be the result of bad luck as much as conscious misconduct,
compromise their ability to be effective servants of the public trust. It also makes us suspect that
their careers and pay are extraordinarily dependent upon your personal continued indulgence—
undermining their ability to act with integrity.

The Congress, and this Committee in particular, requires a functioning Inspector
General’s office at the Department of Commerce to ensure that there 1s adequate oversight of the
Department that houses several agencies under our jurisdiction outlined in House Rule X.
Congress has a legitimate oversight role in ensuring the Commerce OIG is functional, efficient,
and operating with the integrity required of an IG’s office. As noted above, the Committee has
uncovered evidence questioning whether the Commerce 1G’s office is functioning efficiently and
with integrity. We must determine if these allegations are true, and if so, if they are the result of
systemic issues that may require legislative action on behalf of the Congress.

To ensure you have copies of the records we reference in the details provided above, we
are including them as separate attachments to this letter, including the OSC investigative reports
of prohibited personnel practices by you and your senior aides from both 1996 and 2013.

All of these circumstances invite more scrutiny and, absent change in leadership of your
office, the Committee intends to proceed in further examining these matters. As you are aware,
we have been exploring these and other issues regarding your office since you testified to our
Committee in September 2012."* The testimony of your Deputy to our Committee last year
further solidified our efforts in this x'e:gau'd.15 To that end, we ask that you provide the Committee
all records (as defined in Eneclosure 9) related to the following items:

1. All communications and materials that you or your office has sent to the Council for
Inspectors General on Integrity and Efficiency (CIGIE) regarding the OSC case involving
your Principle Assistant Inspector General for Investigations (PAIGI) and Counsel fo the
IG. This should include complete copies of all materials provided to CIGIE and all
internal OIG communications and records related to whether and how to communicate to
CIGIE on this matter. The search for records regarding this matter should include your
personal e-mail account as well as your work journals.

2. All additional communications from, with or between your office and the CIGIE on any
other matter regarding allegations of misconduct by you or other senior officials in your
office during your term of service at the Commerce Department. This should include
complete copies of all materials provided to CIGIE as well as all internal OIG
communications and records related to responding to CIGIE and complete records

" House Science, Space, and Technology Subcommittee on Investigations and Oversight hearing,
“Mismanagement of Funds at the National Weather Service and the Impact on the Future of Weather
Forecasting,” September 12, 2012, available at: http;//science.house. gov/hearing/subcommittee-
investigations-and-oversight-mismanagement-funds-national-weather-service-and

5 House Science, Space, and Technology Subcommittee on Oversight hearing, “Top Challenges for Science
Agencies: Reports to Congress from the Inspectors General — Part 1,” February 28, 2013, available at:
htip://science. house gov/hearing/subconmnitiee-oversight-top-challenges-science-agencies-reports-inspectors-

general-part-1.
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relating to the allegations at issue. The search for records regarding this matter should
include your personal e-mail account as well as your work journals.

3. Complete resumes for Ms. Ann Eilers, Mr. Dave Smith, Ms. Morgan Kim, Mr. Rick
Beitel, Ms. Kristine Leiphart, and yourself, showing full and accurate work histories.

4. All records from 2009-2010, maintained by the DOC OIG related to the detailing and
hiring of Mr. Rick Beitel as well as the creation of his position and its status and pay
level. The search for records regarding this matter should include your personal e-mail
account as well as your work journals.

5. All records from 2010 regarding the detailing and subsequent hiring of Ms. Kristine
Leiphart as well as the creation of her position and her status, pay and bonus. Please
include her form CD-364, U.S. Department of Commerce “Career Senior Executive
Service, Probationary Employee,” and CD-364-B, “Completion of SES Probationary
Period.” The search of records regarding this matter should include your personal e-mail
account as well as your work journals.

6. All records regarding submission of a “Victim Impact Statement” from your office to the
U.S. District Court of Maryland in June 2013 as well as all internal OLG records
regarding whether to submit such a statement and all drafts, editorial notes, and all other
records in any form regarding this statement. The search for these records should include
your personal e-mail account and work journals. (As you know, both the prosecution and
defendants in this case requested that the Court not consider this statement at trial and the
Court found that your office had no legal standing to file the “Victim Impact Statement.”)

7. We also ask that you provide a complete record of employees hired, retained and
departed from your office since December 1, 2007. Please provide data for each and
every employee in the OIG when you arrived as well as every new hire, detailee or intern
in your office that joined subsequent to your arrival. Please include their name, date of
hire, title at hiring, current or last title, and date of departure if they have left. We ask
that you provide this in the form of an Excel spread sheet.

Mr. Zinser, we are aware that you keep work journals to record notes and to provide
direction to your staff. These journals represent official records and we remind you that such
records should not be removed from the office nor tampered with in any way. The Committee
intends to continue to examine the conduct and productivity of your office, and we consider your
- journals to be important evidence in that effort.

Please provide two copies of these materials (in both digital format and hard copy) by
July 31, 2014. Your staff may contact Mr. Raj Bharwani of the Majority staff at (202) 225-6371,
or Mr. Doug Pasternak of the Minority staff at (202) 225-6375, to make arrangements for
delivery of these records.
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Sincerely,

L

o

n

Rep. Eddie Bernice Johnso
Ranking Member

Rep. Lamar Smith
Committee on Science, Space,
and Technology

Chairman
Committee on Science, Space,

and Technology

Rep. Paul Broun, M.D. | Rep. Dan Maffei
Ranking Member
i Subcommittee on Qv

Chairman _
fif Oversight

Subcommittee ¢
» Rep. Eric Swalwell
Subcommittee on Oversight

L

nner, Jr.

e W

b. ¥ Jafnes Sensenbre
pcommittee on Oversight

R. Scott Peters
Subcommittee on Oversight

Ré. Kevin Cramer
Subcommittee on Oversight

Re
Subcommittee on Oversight

Attachments

The Honorable Beth Cobert, Executive Chair,
Council of the Inspectors General on Integrity and Efficiency (CIGIE)

The Honorable Penny Pritzker, Secretary, U.S. Department of Commerce

ce:
The Honorable Carolyn Lerner, Special Counsel, Office of Special Counsel

cc:
cc:
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June 28, 2011
MEMORANDUM FOR; ﬁe oyees’
ke -
FROM: odd J. Zinser
Inspector General
" SUBJECT: OIG Policies Announcement

Over the course of the past year, we have been developing a set of policies for the management
and performance of OIG operations. We undertook this initiative to establish a set of written
policies that would be readily available to all employees. These policies provide supervisors and
other staff with accessible guidelines by which they can more effectiveiy perform their duties as
well ag better understand their rights and responsibilities as OIG employees.

These policies are now in effect ard available on the OIG intranet site at hitp://intranet-
test.oignet/OIG _Intranet/SOP_Directives.htm. They cover a wide range of subjects. A complete
inventory of the nearly fifty policies prepared as part of this initlative is available at the link
above, Iwant to thank the Office of Counsel for coordinating this initiative as well as all the
other OIG staff who were involved in the development, review and comment process, The
Office of Counsel worked closely with stakeholders responsible for the subject matter to drafi the
specific policies. They also went through comment and review with the front office and other
senior managers prior to final approval. |

These policies are effective now, but are intended to be living documents that can be modified
and updated as necessary. You can assist in that process, All employees must become familiar
with these policies and 1 encourage you to provide suggestions and other feedback to
1GCounsel@oig.doc.gov.

If you have questions about a particular policy, please reach out to the office responsible for the
subject matter of that policy (as listed at the top of each policy) or the Office of Counsel. 1
appreciate your assistance in that process.




OIG Guide for Disciplinary Penalties

The following table is intended to be used as a guide for determining the most appropriate
disciplinary action for a given offense. This is only a guide. The list of offenses is not all-
inclusive and is not intended to address every possible disciplinary situation. Tt should, however,
be used as a starting point for determining the most appropriate disciplinary action and to ensure
that discipline is administered consistently throughout the organization. Supervisors and
managers have the discretion o select the most appropriate method to remedy the offense based
on the mitigating and aggravating circumstances surrounding the offense.

The OIG uses a progressive discipline approach. Progressive discipline is system of discipline
where penalties gradually increase with repeated offenses. For example, when dealing with a first
offense, supervisors and managers should consider the lowest level of discipline necessary to
correct the behavior. For the second and subsequent offenses, the disciplinary action taken should
progressively increase. All discipline must be

1. Constructive- designed to correct the behavior and ensure the efficiency of the service,

2. Consistent- similar offenses should be met with similar penalties regardiess of the
employee, and

3. Timely- disciplinary action should be taken as soon as practical after the offense.

Law enforcement and related personnel occupy positions of public trust and are held to a higher
standard of conduct with respect to their offenses, The O1G may reasonably determine that the

- efficiency of its service to the public would deteriorate shouid it cast a blind eye on the
malefactions of its own employees, and accordingly it may increase the level of penalty for
various offenses. Further, in light of the oversight and enforcement elements of the OIG mission,
any criminal-activity could result in elevated disciplinary penalties, up to and including removal,
even for a first offense. Finally, Special Agents should be particularly mindful of being
characterized as “Giglio-impaired” under Giglio v. United States, 405 US 150 (1972), where
substantiated violations of certain laws would render their testimony in criminal cases of minimal
value, and their role in the OIG community potentially superfluous.

Inn light of the seriousness of these matters, no disciplinary action shall be taken without
consulting the Office of Human Resources and the Office of Counsel.




TABLE OF OFFENSES AND PENALTIES

1. Outside Interests

a. OQutside Employment — - Written 5 days 30 days suspension to
engaging in private business activities § reprimand to suspension to removat
of a prohibited or unethical nature removal removel
b. Acceptance of a gratuity which Written 5 days 30 days suspension to
might reasonably be interpreted as reprimand fo suspension to removal
affecting the performance of official | removal removal
duties
¢. Acceptance of foreign employment | 5 days suspension | 30 days Removal

to rermoval suspension fo

removal

d., Improper political activities Suspension or Removal

removal
2. Time and Attendance
a. Repeated tardiness Letier of warning | Written 5 days to removal

to 3 days
suspension

reprimand to 5
days suspension

b. Absent Without Leave (AWOL) —
unauthorized absence from the job
during working hours or on any
scheduled day of work.

Written reprimand
to 5 days
suspeision

5 days
suspension to
removal

15 days suspension
fo removal




¢. Improper use of leave Written reprimand { 5 days 15 days suspension
to 5 days suspension to to removal
suspension removal
d. Falsification of time ang 10 days 30 days Removal
attendance suspension to 30 | suspension to
| days suspension removal




3. Drug and Alcohol Use

a. Intoxication while on duty 15 days 30 days Removal
suspension to 30 | suspension to
days suspension removal
b. Possession or use of intoxicants in | 3 days suspension | 10 days 30 days suspension
the warkplace to 30 days suspension to or removal
' suspension removal
¢. Selling intoxicants in the Removal
workplace
d. Possession of illegal substance in | Removal
the workplace
4, Misuse of Government Property and Services
a. Damaging or destroying Written reprimand § 15 days Removal
government property to removal suspension to
removal
b. Unauthorized use of government | 30 days Removal
motor vehicles ’ suspension to
removal
(31 USC § 1349}
¢. Carrying unauthorized passengers | 30 days Removal
in government motor vehicles suspension to
removal
d, Failure to obey safety Written reprimand | 15 days 30 days suspension to
requirerments while operating a 015 days suspension to removal
government motor vehicle suspension removal
e. Misuse of government-provided | Letter of warning -] 5 days suspension § 30 days suspension to
Internet or phone services, ' to 5 days to 30 days removal

including viewing of inappropriate
websites

-suspension

suspension

f. Misuse of government-issued
travel, purchase or credit card

5 days suspension
to remaoval

30 days
suspension to
removal

Removal




5. Lending or Borrowing Money

a. Borrowing money or obtaining 5 days suspension | 15 days 30 days suspension to
co-signature on & loan from a to 15 days suspension to removal
subordinate suspension removal
b. Providing a loan or acting as co- | 5 days suspension | 15 days 30 days suspension to
signature on a loan for subordinates | to 15 days suspension to removai

suspension removal

c. Providing a loan or acting as ¢o-

Written reprimand

5 days suspension

15 days suspension to

a. Loafing/wasting time

3 days suspension

signature on a loan for other to 5 days to removal removal
employees suspension
6. Neglect of Duty
Letter of warning to | Written 5 days suspension fo

freprimand to 5

days suspension

removal

b. Sleeping on duty

Written reprimand

5 days suspension

30 days suspension o

while on duty

3 days suspension

to 5 days to 30 days removal
suspension suspension
¢, Conducting personal affairs Letter of warning to | Written 5 days suspension to

reprimand to 5

days suspension

removal

7. Personal Conduct

hehavior

to removal

a, Fighting 30 days suspension | Removal
to removal
b, Harassing ot threatening 30 days suspension | Removal




Removal

c. Taking reprisal action against an | 30 days suspension
employee for a protected activity to removal
d, Unprofessional or discourfeous | Written reprimand | 10 days 15 days suspension to

conduct (e.g, angry outbursts,
arguing, disrespectful comments)

to 10 days
suspension

suspension to
removal

removal

e. Use of foul or inappropriate

Letter of warning

5 days

15 days suspension to

language for the workplace to 5 days suspension to 15 | removal

suspension days suspension
f. Creating a public disturbance in || 3 days suspension  § 10 days 30 days suspension to
the workplace to removal suspension to removal

removal

8. Falsification
a. Falsifying documents 15 days suspension | Removal

to removal
b. Falsification, misrepresentation, | 15 days suspension | Removal

or omisstens of a material fact

to removal

9. Breach of Sensitive Personally Identifiable Information (P1I)

a. Breach pf sensitive PIL

Letter of warning to
5 days suspension

5 days
susgpensicn to 30
days suspension

30 days suspension to
removal

b, Knowingly failing to report a Written reprimand | 10 days 30 days suspension to
breach of sensitive PIT to removal suspension fo removal
removal
10, Insnbordination
a. Knowingly and willfully Written reprimand | 15 days Removal
disobeying a direct order frem a to removal suspension to
supervisor or manager removal




11. Failure to Follow Instructions

a. Failing to follow the valid Written reprimand | 5 days 15 days suspension 1o
instructions of a supervisor or to 5 days suspension to removal
manager suspension removal
12. Improper Use of Authority
&. Improper use of official Written repritnand | Removal
authotity or government to removai
information .
b, Improper use of credentials 5 days suspension | 15 days 30 days suspensicn to
to 15 days suspension to removal
suspension removal
13. Ethical Violations
a. Gifts — providing, accepting, Written reprimand | Removal
soliciting gifts to removal
(S U.S.C. § 7351)
b. Voluntary services — improperly | Removal
accepting voluntary services for (31 U.S.C. § 665)
the government
¢. Unauthorized soliciting or Letter of warning to | Written 5 days suspension to

peddling in the workplace

written reprimand

reprimand to 5
days suspension

removal

14. Prohibited Personnel Practices

a. Deliberate or grossly negligent { 5 days suspensicn {o | 30 days Removal
violations of merit principles or removal suspension to

procedures removal

b. Discrimination — specific acts | 5 days suspension to 30 days Removal
taken by ant employee in the removal suspension to

performance of their official removal

duties which discriminate against
others on the basis of race, sex,
religion, color, age, national
origin, disability, marital status,
or poltical affiliation




15. Miscellaneous

30 days suspension to

a, Gambling or promotion of Writter: reprimand to | 10 days
gambling while on duty 10 days suspension | suspension to removal

removal
b. Misappropriatior: of funds Removal
a. Theft of povernment property || 5 days suspension to | Removal

removal

b, Failure to observe safety and | Letter of warning to | 5 days 15 days suspension to
health regulations or to perform | § days suspension suspension fo removal
duties in a safe manner removal

c. Participafing in a strike

Remaoval
(508.C.$7311)

d. Criminal violations adversely
impacting the O1G mission

Removal
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% UN.!TED STATES DEPARTMENT OF COMIMERGE
;| Office of Inspector General
éé’ Washington, D.C. 20230

January 10,2014

The Honorable Carelyn N. Lerner
Special Counsel

1730 M Street, N.W,, Suite 300
Washington, DC 20036

Re; OSC File Nos. MA-12-4640 and MA-13-1126

Dear Ms. Lerner:

This letter vesponds 1o your correspondence to the United States Department of
Commerce (Commerce) Inspector General, Todd I, Zinsey, dated September 16, 2013, reparding
the above-referenced Office of Special Counsel (OSC) Files, Inspector General Zinser has asked
me fo provide this response. The Commerece Office of Inspector General (O1G) would like to
express its gratitude for the OSC’s courtesies in providing us with several extensions to respond
to your letter, and in conducling negotiations towards a mutually-agreeable resolution of the
findings summarized in your letter and set forth in OSC’s September 16, 2013 report regarding
these Files. We are pleased that the OIG and OSC have been able to reach such an agreement
bascd upon the corrective measures Lhat the O1G-has taken or intends 1o take to resolve the
QSC’s concerns, as discussed more fully below,

We appreciate the OSC’s efforts in bringing ifs concerns to our attention, lf is important
to note, however, as T and OIG representatives have discussed with your staff, that there is
disapreement with a number of the factual findings and legal positions set forth in OSC*s report,
Morcover, by taking the corrective measures discussed below, the G1G is not adm;ttmg that its
employces commiited any prohibited personnel practices. Nevertheless, we recognize that the
OSC has raised serious concerns, and, accordingly, the OIG has taken or will undertake the
following corrective measures, which we believe constitute meaningful and significant steps that
will effectively address these concerns:

1. The O1G will employ an employee relations (ER) specialist in the Commerce O1G human
resources office. The ER specialist will be responsible for counseling and advising OTG
managers and supervisors on employee performance, employee appraisals, performance
plans, EEO matters, EEQ settlement and separation agreements, and other issues, This
individual would report to the Director of Human Resources.
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The OIG will recuse the Counsel to the IG from employee relations matters for two
years. The OIG will appoint an OIG staff attorney for day-to-day routine employee
relations matters and obtain an outside counsel to work on employee relations matters of
a more serious nature requiring significant management actions. The attorney or outside
counsel will report directly to the Deputy IG, without reporting to the Counsel-for the 1G.

. The Commerce O1G will conduct performance counseling for both of the involved

executives. The OIG will identify and ensure that the executives take relevant training
over the next two years to improve their knowledge of employee relations matters and
proper documentation of performance issues.

Wade Green’s and Rick Beitel’s performance appraisals will reflect their inappropriate '
judgment and inadequate performance in connection with the interim appraisals and
separation agreements discussed in OSC’s report. Their performance appraisals, which
become part of their permanent performance record, will contain strongly worded
language admonishing them for their lapses in judgment, Mr. Green and Mr, Beitel will
not be awarded performance bonuses, resulting in a2 minimum loss of about $8,000 for
each of the executives.

The Commerce OIG will establish a uniform separation/settlement policy and template
agreement using best practices in the federal government sector, to include OSC and
EEO. The Deputy 1G’s approval/signature will be required on all future agreements,

The Commerce OIG will establish greater independence in matters of day-to-day
management and operations between the Office of Counsel and the Office of
Investigations, OIG has hired attorney investigators to provide greater independence in
legat reviews of investigative matters. The Office of Counsel will not conduct any .
internal investigations or management reviews of OL

The Commerce OIG will establish a Memorandum of Understanding with another OIG to
conduct internal investigations of special agents or investigative staff, as necessary.

The Commerce OIG will review best practices and Departmental policy regarding interim
appraisals for departing employees, and develop an OIG policy that ensures that interim
appraisals are given on a fair and consistent basis. The OIG will also ensure that
supervisors and managers receive training developed from best practices and
Departmental policy.

The Commerce OIG will make changes in executive assignments and
responsibilities. This would include, at a minimum, taking Rick Beitel out of the chain of

~ command over the OIG Whistleblower Protection Ombudsman, and removing

“whistleblower protection” from Mr. Beitel’s title. In addition, the OIG will issue &~
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written communication to its employees to et them know that if they have concerns that
they would like to address in a discrete manner that they can go to the Ombudsinan,
confidentially to the Office of Special Counsel (OSC), or directly to the Deputy IG. OIG
has established a separate mailbox, visible to the Deputy 1G only, that employees can
send e-mails with suggestions or concerns 1o and has notified OIG staff of the mailbox’s
availability for their use to communicate directly and privately with the Deputy 1G.

10. The Commerce OIG will remove supervisory duties from Mr. Beitel for a period of no
{ess than one year, due to his role as a supervisor in administering the failing interim
performance rating. Mr. Green will be removed from supervisory duties over matters
involving employee relations, EEO cases and settlement/separation agreements for a
period of two years for his role in negotiating and issuing the settlement/separation
agreements.

11, The Commerce OIG will destroy any copies of i
interim performance appraisals in its possession.

12. The Commerce OIG will take all of the above-referenced actions within sixty (60) days
of the date of this letter. Further, the OIG will report to OSC within seventy-five (75)
days the dates upon which the above-referenced actions were taken.

Pursuant to the agreement between the OIG and the OSC, it is my understanding that as a
result of the corrective measures described above, OSC will close out its case, end its
investigation of the above-teferenced Files, and will take no action to pursue the disciplinary
actions recommended in the September 16, 2013 Report, If this understanding is in any way
incorrect, I trust that you will notify me at your earliest opportunity.

Although the 12 numbered items above may be summarized in communications with
third parties, the OIG does not authorize the release of a copy of this letter to any other party. If
OSC receives a request under the Freedom of Information Act for disclosure of this letter, please
forward the request to me for a response by the OIG.

Again, | want to express the OIG’s appreciation for the OSC’s willingness to negotiate
this agreement and its courtesies throughout this process. Please contact me or Glenn Harris if
there are any questions or concerns.

Sincerely,

David P, Smith
Deputy Inspector General

ce; Todd I, Zinser, Inspecior General
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REPORT OF PROHIBITED PERSONNEL PRACTICES
OSC CASE NOS. MA-12-4640 and MA-13-1126

L INTRODUCTION

~ This Prohibited Petsornel Practices Report (Report) contains the investigative
findings in Office of Special Counsel (0SC)' File Nos. MA-12-4640 and MA-13-1126.
These complaints were filed on behalf of two former Department of Commerce, Office of
Inspector General (OIG) employees, hereafter referred te as John Doe 1 and John Doe 2,
ot collectively, the whistleblowers.? The complaints allege that the whistleblowers were
coerced into sighing separation agreements containing non-disparagement provisions
preventing them from going to OSC, Congress, or the media in retaliation for-their
perceived whistleblowing and engagement in the Equal Employment Gpportunity (EEO)
process. OSC’s investigation uncovered strong evidence of retaliation warranting
corrective and disciplinary action.

Pursuant to 5 U.S.C. §§ 1214 and 1215, OSC is charged with independently
investigating prohibited personnel practice (PPP) retaliation cases and, if warranted,
seeking appropriate corrective and disciplinary action. This investigation concerns three
types of PPPs: whistleblower retaliation (5 U.S.C. § 2302(b)(8)), retaliation for the
exercise of any appeal, complaint, or grievance right granted by any law, rule, or
regulation (5 U.S.C. § 2302(b)(9)), and taking a personnel action in violation of a law,
rule, or regulation implementing a merit system principle (5§ U.S.C, § 2302(b)(12))
(collectively, protected activity). The non-disparagement provisions at issue essentially
functioned as “gag clauses” which prevented the whistleblowers from making protected
disclosures to OSC, Members of Congress, or the media. The use of gag clauses to chill
employees from engaging in further whistleblowing runs directly counter fo the purpose
and intent of the Whistleblower Protection Act. While the Department of Commerce, at
OS8C’s request, ensured that going forward the gag provisions would not be enforced, the
willful retaliation in this case warrants additional action to discipline the wrongdoers and
to deter future retaliation. Agency officials must be held accountable for commitiing
PPPs, especiaily retaliation for engaging in protected activity.

This Report summarizes OSC’s investigative and legal findings in these cases.
OSC provides this Report to assist the Department of Commerce and the Department of
Commerce OIG in determining the appropriate corrective and disciplinary action in these
matters. OSC is not waiving any protections or privileges that may apply to the
information included in this Report or the sources of that information,

| OSC investigates allegations of prohibited personnel practices and is authorized to seek corrective action
from the Merit Systems Protection Board to remedy abuses of the merit system, and to initiate disciplinary
action against civilian government officials who cominit prohibited personnelf practices, In establishing
OSC, Congress emphasized OSC’s mandate to protect whistleblowers. S. Rep. 95-969, at 24 (1978),
reprinfed in 1978 US,C.C.AN. 2723, 2746, ' )

? John Doe 1 filed the complaint identified as OSC File No. MA-13-1126. John Doe 2 is considered a
primary withess in this investigation. Due to the sensitivity of these cases, Johrt Doe 1 and John Doe 2
have requested that they not be identified by name in this report,
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The evidence demonstrates that the whistleblowers were coerced into signing the
separation agreements at the heart of this case. Moreover, the record shows that OIG
management knew that both employees had engaged in protected activify, and several
witnesses described the employees as “perceived whistleblowers™ who were trying “to
report the abuse” within the OIG. '

The two primary management officials involved in the separation agreements
were Richard C. (“Rick™) Beitel, Principal Assistant Inspector General for Investigation
and Whistleblower Protection (PAIGI), and Wade Green, Chief Counsel to the OIG.
PAIGI Beitel and Mr. Green engaged in retaliatory acts after being informed that the
whistleblowers had obtained new positions outside of the OIG. In shert, Wade Green and
PAIGI Beitel worked together to ensure that the whistleblowers would leave the OIG on
Mr. Green’s and PATGI Beitel’s terms—quietly and with no recourse to make protected
disclosures about the OIG. After the whistleblowers found jobs at other federal agencies,
PAIGI Beitel drafted unfounded, failing performance appraisals as leverage to get the
employees to sign separafion agreements. While there were numerous departing OIG
emplovees in 2011, only the whistleblowers were issued failing interim appraisals or
presented with separation agreements containing non-disparagement clauses, indicating
that these actions were taken because of protected activity and/or perceived
whistleblowing,

Mr. Green drafted the separation agreements and negotiated the gag clauses, OIG
management used its authority, including the threat of failing performance ratings and
. delayed release dates, to effect these separation agreements. In refurn, the employees
gave up their right to make disclosures to OSC, Congress, or the media and they
withdrew their pending EECG complaints and/or Freedom of Information Act (FOIA)
requests. The whistleblowers would not have signed such agreements if not for the
retaliatory and cocrcive acts by management.

Section I sets forth the relevant facts OSC gathered in its investigation. Section
HI provides a legal analysis of the alleged PPPs in this matter. Section IV sets forth-
OSC’s recommendations regarding the respective culpability of the two subject officials.
Finally, Section V concludes this report.

IL SUMMARY OF RELEVANT FACTS
A, Background

Todd Zinser was appointed Inspector General (IG) of the Department of Commerce
(Commerce) on December 26, 2007, following Senate confirmation. His appointment
succeeded Johnny Frasier, who resigned from the position after concerns of fiscal
improprieties and whistleblower reprisal were raised by Congress and OSC,

Prior to 1G Zinser’s arrival, the OIG was fragmented between employees who
supported IG Frasier and those who were involved in the investigations concerning his
alleged wrongdoing. Several members of IG Frasier’s senior staff, including his Chief




Counsel and Assistant Inspector General for Investlgatlons (AIGI), left the OIG within
the first two years of [G Zinser’s tenure.

1G Zinser filled several of the OIG Senior Executive Service {SES) positions with
former colleagues from the Department of Transportation, Office of Inspector General
(DOT OIG), where he was employed from 1991 to 2007, Because these selections
involved unusual circumstances and were effected with little transparency, many GIG
employees and witnesses in OSC’s invéstigation believed the selections violated the
merit system principles. One of these selections was the hiring of Rick Beitel in October
2009 for a temporary detail from DOT OIG, and his later selection for the Principal -
Assistant Inspector General for investlgatzon and Whistleblower Protection (PAIGI)
position in or around June 2010.° .

B. Protected Activity and Adverse Actions

This section provides the significant facts relating to the reprisal allegations,
arranged in approximate chronological order,

1. Protected Activity

a. John_Doe !

1. EEQ:

Iohn Doe I ﬂlcd an EEO complamt w1th s = R ;
R B R e i on or around June 14,
201 1 In hIS complamt he aliegcd dleI unmatlon based on age and disability.

forwarded a summary of Johr Doe 1’s allegations to IG Zinser, (RS
PAIGI Beitel, and Mr. Green on or around June 30, 2011, In her e-mail, she explained
that John Doe 1 was in the “informal or pre-complaint” EEO process.

On Juky 1, 2011, Mr. Green forwarded S nabas 1 nc 30, 2011, e-mail to IG
Zinser, *ﬂnd PAIGI Beitel. He asked them to review John Doe 1's complaint
and to provide him with their recollection of events so that he could formulate a response
on behaif of the OIG 4

* Rick Beitel accepted a detail o Commerce OIG, in part because of an ongoing EEO complaint filed
against him at the DOT OIG. During PAIGI Beitel’s detail, IG Zinser petitioned OPM for another SES
position. The request claimed that PAIGI Beitel would create a whistleblower protection division for the
OIG. From 2009 fo the present, no designated staff has been kired for whistleblower protection, and these
duties are collateral to PAIGI Beitel’s function as the PAIGI, Nevertheless, the hiring was a non-
competitive transfer, and OSC did not find that this selection violated any of the PPPs.

* It is unusual for an agency to provide a written response at the informal stage of the EEO process.
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S Sdtestified that IG Zinser “made disparaging comments” about John Dee 1
ﬁhng an EREO complaint and that he believed that IG Zinser was “angry” that John Doe 1
filed the complaint. PAIGI Beitel testified that “there was mutual consensus that the
complaint had no merit.” Filing an EEO complaint is protected activity under 5 U.S.C. §
2302(b)().

2. FOIA Request:

On August 9, 2011, John Doe | submitted a FOIA request to Mr. Green. In his
request, John Doe 1 asked for copies of all documents relating to the hire of an
independent computer forensics firm, which was tasked with identifying and searching
the e-mail files of OIG employees in June or July 2011. John Doe 1 was concerned that
the forensies firm was hired through a sole-source contract and believed that responsive
documents to his FOTA reguest would potentially implicate IG Zinser,m PAIGT
Beitel, and/or Mr. Green in Federal Acquisition Regulation (FAR) violations or
violations of other laws, rules, or regulations.

b, Jokn Doe 2
1. EEOQ:

in or around June 2011, John Doe 2 drafted an EEQ complaint alleging
discrimination based on age, race, and veteran status. In the draft complaint, he reported
“a pattern of abusive conduct and hostile management practices directed towards [him]
and other OI [Office of Investigation] managers.” He specifically discussed hiring
improprieties, mismanagement of PAIGI Beitel’s Office of Special Investigations (OSI),
and concerns about a firearms investigation.

Although John Doe 2 did not file his EEO complaint, Mr. Green testified that he
knew that John Doe 2 “had an informal [EEQ complaint] ... if not, he had a threatened
one, 1 think.” (SEENR- dditionally testificd that he discussed a draft complaint with IG
Zinser, Mr. Green, and possibly PAIGI Beitel. He was unsure if it was an EEO
complaint or a complaint to the Council of the Inspectors General on Integrity and
Efficiency {CIGIE).

2. FOIA Reguest:

John Doe 2 submitted a document request in or around July 2011 for documents
related to an acquisition of MP5 fully-automatic submachine guns (MP5) and the OIG’s
Special Purpose Fircarms (SPF) policy. The OIG Office of Counsel (OC) refused to
comply with this request. The following month, through his attorney, John Doe 2
submitted a FOIA request for these documents, including various drafts of the SPF pelicy
and e-mail communications between himself and several OIG supervisors and attorneys
related to the drafting and supervisory/counsel review process for that policy. John Doe
2 requested documents that he believed would show that he did not unilateraily change
the SPF policy to circumvent the prior O1G approval process, John Doe 2 testified that




he submitted the draft SPF policy to counsel in 2009 for review. John Doe 2 believed
that it was an abuse of authority by OlG management to hold him responsible for changes
to the SPF policy that were reviewed by OIG counsel and more senior OIG managerent
officials, and that the requested documents would support this belief.

3. Draft CIGIE Complaint:

In or around May 2011, John Doe 2 drafled a CIGIE complaint and provided a
copy to several co-workers for their review and comment The complaint concerned his
belief that IG Zinser, Mr. Green, PAIGI Beitel, and{g§ Bwere “ongaged in a pattem
of abusive conduct toward employees, favoritism and prohibited personnel practices in
the discipline, hiring and selection of manager. and other employees.” Although this
complaint was never submitted to CIGIE, (it
2’s draft EEO complaint or drafi CIGIE Compiamt with IG Zinser, Mr. Green, and
possibly PAIGI Beitel.

e. John Deoe I and John Doe 2 were Perceived Whistleblowers

John Dee 1°s and John Doe 2°s participation in the above activities led to the
perception that they were whistleblowers. When asked whether he/she would describe
John Doe 1 and John Doe 2 as perceived whistleblowers, a witness responded, “['Y Jeah
absolutely, yeah.” The witness further testified that “everybody knew ... that there were
all kinds of different avenues that they [John Doe 1 and John Doe 2] were trying to go
down to report the abuse.” The witness noted that these avenues included EEO
complaints. The witness testified that he/she believed that PATGI Beitel and others “went
apoplectic” when John Doe 1 filed a FO]'_A e uest based on the office atmosphere the
day the FOIA request was filed. EEESBEMBERE) » Scnior Analyst with the OIG, also
testified that he would describe John Doe 1 and John Doe 2 as perceived whistleblowers
and that non-disparagement language was added to their separation agreements to keep
them quiet.

2. PAIGI Beitel and Wade Green Refused to Provide Timely Release Dates to the

John Doc 1 and John Doe 2 both accepted positions outside of the OIG in August
2011, G BB ) O1G Senior Human Resources (HR) Specialist, e-mailed PAIGI
Beitel on August 12 2011, concerning John Doe 1’s acceptance of a posifion at another
© federal agency. In his e-mail, he told PAIGI Beitel that the agency had requested an
August 28, 2011, release date, and asked if PAIGI Beitel approved the rel date or
wanted to ounter w1th a cllfferent date PAIGI Beitel forwarded §ig -mail to
1G Zinser, st S i M osistant Inspector General for Administration
(AIG) and M, Green later that day M;r. Green immediately responded that OIG
“invokes our 30 day right.”




Several days later, on August 13, 2011, PAIGI Beitel e-mailed John Doe 1°s first-

Jevel and second-level supervisors ¢ | i

them that John Doe 1 had accepted a pos1ti0n with another federal agency and that he
would be “coordinating with HR and OC on the release date; same with John Doe 2 »

esponded that he had already spoken with John Doe 1 and (R
EBNEEP 01G 1R Specialist, and had approved John Doe 1’s request for an Augus{ 27,
2011, refease date based on John Doe 1’s minimal workload. PAIGI Beitel then iephed
that he “just asked §i§ito hold off for the time being pendmg internal comdmanon
PAIGI Beitel later forwarded the e-mail cham to SR R R
supervisor,

B for providing John Doe 1 with a release

release date | and that she was used 1o “cal[m g the nmedlate supetrvisor for the releasc
date.” She additionally testified that, prior to John Doe 1, the release date process did not
require SES approval or involvement, ,

Green lmow ASAP before proceeding with further action

IR e (o tified that she was relaying requests from the front office and that
she assumed that they were considering some sort of action if OC was involved.
However, other OIG employees being investigated by OC were given release dates
without SES interference.

1n fact, another OI supervisor was being investigated by OC for alleged
Government Owned Vehicle (GOV) violations. This supervisor did not engage in any
protected activity ot make protected disclosures. His release date was not delayed by Mr.
Green or PAIGI Beitel. The OC was also investigating an Ol Special Agent for her
alleged role in the acquisiticn of Glock handguns and shotguns. This employee did not
engage in protected activity or make protected disclosures. Her release date was not
delayed by Mr. Green or PAIGI Beitel

3. The Whistleblowers Were Issued Failing Interim Performance Appraisals

On August 24, 2011, almost two weeks after John Doe 1 informed the OIG that he
had obtained a new position, PAIGI Beitel presented John Doe 1 with a failing interim
performance appraisal. The regular performance cycle ended on September 30, 2011.
PAIGI Beitel rated John Doe | as a “Level 1” performer, with a total score of 115/ 500
points.

The following month, again weeks after John Doe 2 informed the OIG that he had
obtained new employment, PAIGI Beitel gave him a failing interim performance




appraisal. He was also rated a “Level 17 performer with a total score of 100/500 points.
Unacceptable performance, such as a “Level 17 rating can be cause for removal under

5 C.F.R. Part 752 or placement on a Performance Improvement Plan (PIP) under 5 C.F.R.
Part 432,

The evidence indicafed that in 2011, despite the high number of departing
employees, only the whistleblowers were issued failing interim appraisals. In fact, no
other departing employee received any appraisal at all, much less a career-threatening
failing appraisal. Thus, issuing a rating to a departing employee outside of the regular
rating cycle was highly unusual. As noted in section “c.” below, PAIGI Beitel, who was
aware of the whistleblowers protected activity, aclmowledged that he was primarily
responsible for coming up with the idea to issue failing interim ratings to the
whistleblowers.

a. 2011 Interim Failing Rating is Unfounded

1. Summary Rating Narratives Did Not Accurately Describe Whistleblowers’
Performance for the 2010 — 2011 Performance Period

a. JohnDoe l:

In the interim failing appraisal, in his summary rating narrative for John Doe 1,
PAIGI Beitel discussed alleged performance deficiencies that cccurred “in the current
and previous rating periods.” The majority of these alleged deficiencies involved John
Doe 1’s failure to timely close four investigations, PAIGI Beitel stated that John Dee 1
kept these cases open “during current and previous rating periods” to justify his “robust
staffing level and/or to avoid scrutiny from the upcoming CIGIE peer review.” Even
though John Doe 1 credibly denied that this was his intention, PAIGI Beltei included his
theory in John Doe 1’s appraisal. .

PAIGI Beitel also cited John Doe 1’s failure to *properly use OIG’s authorized
systen of records for case management (IG CIRTS).” However, PAIGI Beitel knew that
John Doe 1’s unit’s primary focus was providing assistance to open investigations and
that IG CIRTS was not used to track investigation support. In fact, PAIGI Beitel directly
received John Doe 1’s weekly spreadsheet of work performed, This spreadsheet was
created to track his work in lieu of IG CIRTS. PAIGI Beitel also cited John Doc 1 for not
providing his spreadshect to OC for legal review. However, PAIGI Beitel never
instructed John Doe | to submit his spreadsheet to OC prior to his August 24, 2011,
interim rating, even though he had received a copy of the weekly spreadsheet for several
months.

Finally, PAIGI Beitel held John Doe 1 responsible for not being timely placed ona
performance plan. He stated, “[I]f [John Doe 1] thought he was not on an approved plan,
- he should have asked his former supervisor to provide an approved plan and elevated the
issue within OIG as necessary.” The evidence indicates that John Doe 1 notified his
previous supervisor, G SR on scveral occasions that he was not on an




approved performance plan, and reported to § & on May 26, 2011, that he did
not believe he was on a “signed plan despite asking for one sey al times.” He further
noted that, although he was not on an approved plan, {8 Edid civehima
signed mid-year review. John Doe'l forwarded this e-mail chain to PAIGI Beitel later
that day, prior to PAIGI Beitel citing the lack of an approved performance plan as a basis
for the failing interim appraisal.

Collectively, the evidence does not support any of the cited bases for the retaliatory
interim appraisal issued to John Doe 1 after his announced departure from the O1G.

h. Johi Doe 2:

PAIGI Beitel similarly discussed alleged performance deficiencies that occurred outside
of the performance period in his summary rating narrative for John Doe 2, His narrative
concentrated on three areas: (1) the CIGIE peer review; {2) OIG policies; and (3) the
acquisition of MP5 fully automatic submachine guns (MP35s).

Specifically, PAIGI Beitel held John Doe 2 responsible for his alleged failure to
track recommendations from the 2008 CIGIE peer review. PAIG] Beitel wrote that John
Doe 2 was “shirking what clearly were his responsibilities,” even though the record
demonstrates that OIG senior management never informed John Doe 2 that he was
expected to track these recommendations, Accordingly, John Doe 2 was held responsible
in a 2011 interim performance appraisal for a duty that he was never instructed to
perform and that was not included in his performance plan in any year following the 2008
CIGIE peer review. Moteover, since PAIGI Beitel contended that John Doe 2 should
have performed these tracking functions beginning in 2008, the majority of these alleged
violations occurred outside of the 2010-2011 performance period, and should have not
been included in the inferim appraisal.

PAIGI Beitel further claimed that John Doe 2’s Quality Assurance Review (QAR}
report, drafted in preparation for the 2011 peer review, was deficient because it stated that
OIG was “fully compliant” on several QAR entries without providing qualifying
" notations, When John Doe 2 was questioried about these entries, the record indicates that
he agreed to provide qualifying notations. &8 : B a former Department of Justice
SAC hired by OIG on a temporary basis to prepare for the 2011 peer review, testified that
John Doe’s QAR had identified deficiencies, but that the real problem was lack of
direction from QG management.

In addition, the interim failing performance appraisal cited John Doe 2 for failing to
accurately report an OIG recovery. However, the recovery took place in a previous
performance period, and John Dee 2°s prior performarnce appraisals, which occurred prior
to his protected activity, did not address this issue. The interim failing petformance
appraisal cited John Doe 2 for not conducting a revision of the OIG’s Government
Owned Vehicle (GOV) policy. The record indicates that he was never tasked with
conducting such a revision by his chain of command, and PAIGI expected the revisions
to be done sua sponte by John Doe 2.




PAIGI Beitel concentrated most of his critique in the failing interim appraisal on
John Doe 2’s role in the OIG's acquisition of MP3s and his revision of OIG policy
related to that acquisition. Specifically, PATGI Beitel cited John Doe 2 for acquiring the
MP5s without 1G approval, and for deleting the requirement for IG approval from the
OIG policy. However, the evidence indicates that OIG management was aware that John
Doe 2 informed his first-level supervisor about the acquisition, and thus reasonably
assumed that his management appropriately notified IG Zinser. PATGI Beitel attributed
all responsibility for the MP5 acquisition and policy change to John Doe 2, even though -
several other employees were involved. In what became a highly charged matter in the
OIG, the lowest level employee involved was held accountable in an interim failing
appraisal for an issue that other managers knew of and for which they held greater
responsibility. Finally, both of these events occurred in 2009, well outside of the 2010-
2011 performance period.

Collectively, the evidence does not support any of the cited bases for the
retaliatory, infterim appraisal issued to John Doe 2 after h;s announced departure from the
OIG.

c. Rick Beitel was Primarily Responsible for Interim Performance Appraisals

Although SRR < i red the whistleblowers” interim performance appraisals, the
we1ght of the evidence shows that PAIGI Beitel was primarily responsible for drafting
‘and issuing the interim appraisals. SR cstified that PAIGI Beitel wrote the
interim appraisals. Although he did not dzsagfee with PAIGI Beitel’s assessment of the
whistleblowers® performarce, he felt the ratings were “harsh.” He further testified that he
signed the appraisals as the approving official, and believed that, as the approving
official, his role was to defer to the rating official’s judgment. He testified that he
“recognized that he had little to no power or authority to do anything” concerning the
treatment of the whistieblowers, and that he was “actively looking for another job.”

additionally testified that, in retrospect, he felt he could have “come out stronger” in
disagreeing with PAIGI Beitel’s interim performance ratings for the whistieblowefs.

PAIGI Beite! testified that both he and SNSRIy rclt that the interim appraisals
were appropriate, and that the issuance of the appraisals was “our idea, but I certainly
take a measure of ownership of that.” He further testified that “it was a decision
obviously that I made ... you know, T prepared it, signed it.”

2. The Summary Rating Narratives are rnot Based on the Whistleblowers’
Performance During the 201 0-2011 Performance Period

The Code of Federal Regulations provides that “a. rating of record shall be based
only cn the evaluation of actual job performance for the designated appraisal period.”
See 5 C.F.R, § 430.208(2)(1). As mentioned above, the majority of the whistleblowers’
alleged performance issues cited in PAIGI Beitel’s summary narratives occurred outside
of the 2010-2011 appraisal period. All of the cited cases in his summary narrative for
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John Doe 1 were investigated and resolved during prior appraisal periods — some as early
as 2006 — and were not reviewed and rated during those periods, prior to John Doe 1’5
protected activity. Similarly, many of the issues raised in PAIGI Beitel’s summary
narrative for John Doe 2 occurred in previous rating periods, including the MP5
acquisition and associated policy change, and were not reviewed and rated during those
periods and prior to John Doe 2's protected activity. '

A key witness familiar with the OIG rating process testified that OIG senior staff
“constantly do performance appraisals for things that happen outside of the performance
petiod ... particularly during this period when they’re trying to nail people on stuff.”” The
witness further testified that PAIGT Beitel did so in an effort to discourage employees
from reapplying to the OIG or to deter legal action. The witness testified that PAIGT
Beitel specifically told him/her that he would “write this really negative appraisal and
we’ll put it in our drop file so that ... if anything happens where {the employee] sues us
or whatever the case may be, we can bring [it] out.” OSC found this witness highly
credible.

3. There Was No Legitimate Busis to Issue the Whistleblowers Interim
Performance Appraisals

Although one witness estimated a seventy percent OIG employee atirition rate from

May 2011 to December 2012, of the departing employees only the whistleblowers were
given “interim” or “close-out” performance appraisals. PAIGI Beitel testified that he and

decided to write interim performance appraisals for the whistleblowers because
the Office of Personnel Management {OPM) OIG peer review team was coming in and
there were a “number of deficiencies that the various OIG senior management, senior
leadership reviews had disclosed and identified” and that it was “something that we
needed to memorialize appropriately,”

This festimony appears disingenuous because several employees, including one

- manager, who were also described as poor performers were not given interim appraisals
when they left OIG. More significantly, PAIGI Beitel drafted John Doe 1°s and John
Doe 2’s fajling performance appraisals affer they gave notice that they were leaving the
OIG. Ifthere were legitimate concerns about the whistleblowers® performance, PAIGT
Beitel and/or dshouid have addressed these deficiencies when they occurred,
and/or should have taken steps to place John Doe I and John Doe 2 on PIPs. Moreover,
since interim appraisals are not typically included ir employees® Official Petsonnel
Folders (OPFs), providing John Doe 1 and John Doe 2 with interim appraisals would not
effectively warn new employers of their alleged performance deficiencies.

4, The Whistleblowers Have Historically Been - and C‘urrénfly Are - Highly Rated
Federal Employees

For the majority of their extensive government careers, the whistleblowers have

received the highest numerical rating, “Level 57, or “Outstanding” performance reviews.
John Doe 1 was consistently rated 500/500 - the highest rating possible under the OIG’s
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performance system. Under & John Doe 17s and John Doc 2°s ratings
dropped slightly, but never below a “Fully Successful” level.

Before departing the OIG in or around May 2011, && S

whisﬂeblowcrs and his other subordinates mid-year progress reviews. On April 26, 2011,
f9rated John Doe 1 as performing at Level 3 or higher on all crm

elements providing that he was performing his ass1gned duties well. (EE -
provided John Doe 2 with a mid-year progress review on or around April 26 2011 also
rating him as performing at Level 3 or higher on all critical elements. These mld-year
progress reviews were issued only four months before PAIGI Beitel’s interim appraisals,
and priorto the whmtleblowcrs protected activity. PAIGI Beitel asserted that he did not
endorse £ s rcviews, but provided no credible basis for issuing the 1nter1m

appraisals to the wh:stleblowers and no other departing OIG employees.

Since leaving OIG for other federal agencies, the whistleblowers have been again
rated as “Level 5” or “Outstanding” employees, and have received 500/500 total
performance points. ‘

4. The Whistlehlowers Executed Separation Agreements in Order to Lefwe the OIG
with Clean Performance Records

Mr. Green placed undue pressure on the whistieblowers to sign separation
agreements before they could be released from their OIG positions. Even though
numerous employees left the OIG for positions with other federal agencies during this
timeframe, the whistleblowers were the only OIG employees presented with separation
agreements® and were coerced into signing the agreements under the threat of interim
failing performance appraisals.

The separation agreements, which Mr. Green and his staff drafted, reviewed,
edited, and negotiated , required John Doe I and John Doe 2 to withdraw their FOLA
requests and John Doe 1’s EEO complaint and to agree to release their rights to future
-administrative relief before the EEQ, Merit Systems Protection Board (Board), and
Congress. The separation agreements additionally contained the non-disparagement
provisions/gag clauses at issue. These provisions provided that John Doe 1 and John Dos
2 could not:

[Disparage the Agency in any communications fo any person or entity, ncluding
bur not limited to Members of Congress and their staff, the Office of Special
Counsel, and the media. However, nothing in this Agreement shall prevent,
prohibit or impair [John Doe I and John Doe 2] from responding truthfully to
direct questions posed to him in writing or in the course of a formal hearing before
any legisiative, executive, or judicial body. (Emphasis added).

S An OC emiployee, Employee X, executed a “settlerment agreement’ containing similar non-disparagement
ianguage in 2011, A discussion of this agreement is located on page 14 of this Report.
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In exchange for withdrawing their EEO complaints and/or FOIA requests, releasing
their rights for any future administrative relief, and waiving their rights fo confact
Members of Congress and/or the media or file complaints with OSC, John Doe 1 and
Johzn Doe 2 received release dates to leave the OIG and guarantees that their new
agencies would not see their failing interim performance appraisals. PAIGI Beitel and
Mr. Green made it clear that if they did not execute separation agreements, their new
agencies would be provided with copies of the failing interim appraisals, which could
potentially devastate their careers as federal employees.

a.  The Non-Disparacement Provisions Prevented the Whistleblowers From
Making Protected Disclosures to OSC, Congress, or the Media

Both John Doe | and John Doe 2 testified that they interpreted the non-
disparagement provisions in their separation agreements as prohibiting them from filing
complaints with OSC, Congress, or the media. John Doe 1 testified that his separation
agreement “‘says that I’'m not allowed fc file any complaints or anything like this.” As
reason for not filing a complaint with OSC, he testified, “even though I firmly believe
that I had grounds to do so, [ didn’t file a complaint] because I believe and I still, and I
still do to some extent, that my hands are tied and I could not come to [OSC] and file a
complaint because of that stupid separation agreement.” John Doe 2 testified that “the
day I went in to sign that separation agreoment [ had never been more scared in my life.”
He explained that he believed the separation agreement prevented him from filing -
complaints and that “it wasn’t worth the risk of bringing [complaints to OSC or
Congress]... I just saw them coming after me.”

Wade Green testified that the non-disparagement provisions did not interfere with
the employees’® whistleblowing rights because those rights are something that “everybody
knows you have and that can’t be interfered with.,” He further testified that _
disparagement is “different from whistleblowing,” because it is “about truthfulness,
veracity,” and stated that this definition of disparage is “common in the [G community.”
Mr. Green did not define disparage in the separation agreements, however, and made no
cffort to explain to John Doe 1, John Doe 2, or their respective counsels, that it was not
the OIG’s intention to prevent them from blowing the whistle.

In contrast, the evidence indicates that Mr. Green intended to prevent the
whistleblowers from contacting Congress or the media, or from filing complaints with
OSC. Mr, Green's stated understanding of the scope of the non-disparagement language
is not supported by the text of the provision when read in its entirety. The second half of
the non-disparagement provision, stafes:

However, nothing in this Agreement shall prevent, prohibit or impair {John Doe I
and Jokn Doe 2] from responding iruthfully to direct questions posed to him in
writing or in the course of a formal hearing before any legislative, executive, or
Judicial body.
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This section carves out instances when John Doe 1 and John Doe 2 would be allowed to
contact Congréss, OSC, or the media under the terms of the agreement. By specifically
listing parameters for permissible contact with these bodies, it indicates that all other
contact, including making protected disclosures, is prohibited under the agreement.

Second, Mr. Green provided no evidence to suggest that his stated definition of
“disparage” was commonly used within the OIG, or necessary to include in the
whistleblowers® separation agreements. In fact, a former OC employee directly
contradicted the definition put forth by Mr. Green, testifying that “disparage” is a
“pegative statement” that “does not have to be false.” Moreover, Mr. Green offered no
credible basis to conclude that either John Poe T or John Doe 2 had made any false
gocusations against the OIG. To the contrary, witnesses consistently described the
whistleblowers as men of integrity. Mr. Green presented no evidence suggesting a need
to insert the non-disparagement provision into the agreement, even if it was limited to
untrue statements,’ In contrast, as described above, the whistieblowers had engaged in
protected activity. The weight of the evidence suggests that Mr. Green'’s intent was o
prohibit further protected activity, rather than inaccurate statements.

Third, the non-disparagement provision was extremely important to Mr. Green.
Indeed, the evidence shows that he insisted that the non-disparagement provisions remain
in the separation agreements. The non-disparagement language was initially drafted for
use in a settlement agreement between the OIG and another employee who engaged in
protected activity (Employes X).} This agreement was negotiated between Mr. Green
and Employee X’s attorney. Employee X’s attorney removed the non-disparagement
language twice, and both fimes, Mr. Green reinserted it. Mr. Green testified that he
“certainly put {the non-disparagement provision] in there” and “probably required that it
stay in there as a negotiation point.” Significantly, Mr. Green also removed a provision
drafted by Employee X’s attorney, which would have allowed for his client “to file an
EEO or Special Counsel complaint.” Accordingly, the weight of the evidence suggests
that the scope of the agreement precluded protected activity, such as an EEO or Special
Counsel complaint, and not only untruthful statements.

Finally, Mr. Green demonstrated a motive to chill protected communications by
whistleblowers. To illustrate, in an e-mail toGRaeEgs dated November 17, 2610, Mr.

7 It is worth nofing that under 5 U.S.C. § 2302(b)(8), a disclosure does not need to be accurate in order to
be protected. This subsection of the statute provides that, for a disclosure to be protected, an employee or
applicant must “reasonably believe™ that he or she is disclosing a violation of Iaw, rule, or regulation, gross
mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific danger to
public health or safety. Accordingly, a false or incorreet disclosure could be protected if the employee or

- applicant had a reasonable belief that the disclosure was true, based on their professional opinion or
experience. Therefore, even if “disparage” is defined as a false, untruthful of inaccurate staioment, the noa-
disparagement provisions in the whistleblowers’ separation agreements would still- prevent them from
making lawful protected disclosures 1o OSC and others.

8 Thig settlement agresment is not specifically discussed herein because it differs greatly from those in the
separation agreements af issue. For example, Employes X agreed to a $25,600 buy-~out payment and was
allowed to retite early with a clean record. In addition, the OIG produced substantial evidence going back
several years that Employee X had fegitimate performance problems.
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Green stated the importance of protecting IG Zinser’s and the O1&°

s reputations, and
provided advice on how to manage OI employees. He told :

If there is one thing you can fix in your first year it would be to improve how Of
plays with others. It would be one thing if they just self-destructed—but it won’t
be that clean. When they hit that wall at 100 MPH it will splash on [Todd Zinser]
the OIG as an agency, and all our reputations—and we never would have had an
opportunity to stop or mitigate the damage because we have no visibility into OL It
is my job to safeguard the Client from these events—and I'will,

The evidence indicates that Mr, Green inserted non-disparagement provisions into
the whistleblowers® separation agreements because, as Ol employees, he was concerned
that they would damage IG Zinser’s reputation, his reputation, and the OIG.

b, The Whistleblowers Were Given Separation Agreements Because They Engaged
in Protected Activity

Three O managets were identified as having performance deficiencies in 2011,
Each of these managers was being investigated by the OC for alleged violations of the
SPF and/or GOV policies. Nevertheless, only two managers—John Doe 1 and John Doe
2— engaged in protecied activity. Unlike the whistleblowers, the third manager, who did
not engage in protected activity or whistleblowing, was not required to execute a
separation agreement containing a non-disparagement provision and was not given a
failing interim performance appraisal before his departure from the agency. Because all
three of these managers had alleged performance issues and were being investigated for
purported infractions, the only difference between them was that the third manager was
not a perceived whistleblower and did not engage in any protected activity.

The fact that the non-disparagement provisions specifically list Congress, the
media, and OSC, further shows that Mr. Green intended to prevent Johr Doe 1 and John
Doe 2 from whistieblowing. In addition to an QIG, the main avenues for federal
employees to make protected disclosures are through OSC, Congress, or the media. By
preventing the whistleblowers from initiating contact with these bodies, it appears that
Mr. Green intended to interfere with the whistleblowers® ability to make disclosures
against the OIG.

¢. PAIGI Beitel and Wade Green Appear to Have Coordinated on the Provisions
of the Separgtion Agreements ‘

PAIGI Beitel provided John Dee 1 with John Doe 1’s failing interim performance
appraisal on August 24, 2011, the same day that Mr. Green presented him with the
separation agreement, As discussed above, PAIGI Beitel decided to give John Doe 1 an
interim performance appraisal after be learned that John Doe 1 had accepted a position
with another federal agency. PAIGI Beitel presented John Doe 2 with his failing interim
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performance appraisal on September 16, 2011, the same day that John Doe 2 left the OIG
for a position with-another agency.

Section 3 of John Doe 1’s separation agreement provides that, in consideration for
agrecing to the non-disparagement provision and aliowing the OIG to advertise fo fill his
position, the OIG agrees “to refrain from placing any copies of the close out appraisal
completed upon [John Doe 1’s] separation from the OIG in his Official Personnel File,”
The OIG further agreed to “effectuate {John Doe 1’s] transfer from his position in QIG
on August 28, 2011 to permit him to enter onto duty in a new federal position on that
day.” Without these provisions, John Doe 1 would have little to no incentive to sign the
separation agreement.

John Doe 2’s separation agreement, executed on September 6, 2011, mirrored John
Doe 1’s. Like John Dee 1, John Doe 2 agreed to the non-disparagement provision in
exchange for an earlier release date and a guarantee that the OlG would not take adverse
action against him. John Doe 2’s agreement also contained an additional term in Section
(3)(d), that the OIG would “reflect that any transfer by [John Doe 2] from the Agency to
another agency will be reflecied as voluntary and for personal reasons and to process all
relevant personnel actions so that [John Doe 2’s] transfer out of the Agency is reflected
as ‘voluntary and for personal reasons’ or its equivalent.” Although John Doe 2 received
his failing interim appraisal after he had executed his separation agreement, these terms
reveal PAIGI Beitel’s and Mr, Green’s intention to take action against John Doe 2 if he
refused to sign the agreement. These actions could not be taken without coordination
between Mr. Green and PAIGI Beitel.

PAIGI Beitel denied coordination between himself and Mr, Green. However, he
testified, “OC and Wade kunew that we were ... planning to do these appraisals,” and that
“Ithe appraisals] went through our Office of Counsel” for review and comment. PAIGT
Beite! testified, “Wade [Mr. Green] did ask ... that we get him a copy of ... the interim
rating. Actually his office kad ... reviewed it [the interim rating] along with, later,
subsequently, [John Doe 2°s].” He further testified, “he [Mr. Green] did ask fo have a
copy of it [John Doe 1°s interim appraisal] once it was done.” Mr. Beitel additionally
acknowledged that John Doe 1’s interim appraisal and the separation agreement work
together and were “contemporaneous.” The fact that the separation agreements and
failing interim performance appraisals were issued contemporaneously indicates that the
appraisals were used to compel the whistleblowers to sign the separation agreements
containing the non-disparagement provisions. '

d Wade Green Did Not Provide the Whistleblowers’ Separation Agreements fo
the Office of General Comnsel for Legal Review

- t and Labor Law Division, Office
of General Counsel (OGC), and ' OGC, testified that, prior
to December 2012, their office reviewed and approved every settlement agreement
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entergd into on behalf of Commerce, including settlement agreements involving the
O1G. ‘

e A icstified that Mr. Grcen did not submit
John Doe 1’s and John Doe
standard practice. In fact, ‘ testzﬁed that they first
received John Doe 178 separation agreement ﬁom the Commerce Office of Civil Rights
in or around Nevember 2012, and learned of John Doe 2°s separation agrecment duting
0SC’s investigation. To their knowledge, John Doe 1’s and John Doe 2°s separation
agreements were the first legal aglcements entered into by the OIG without OGC
approval or concurrence,

Mr. Green testified that John Doe 1’s and John Doe 2’s separation agreements were
not routed through OGC “because it was based on the template that OGC had approved
for [a previous settlement agreement], and I felt that was good encugh,” The referenced
settlement agreement had key differences with those signed by the whistleblowers. Tt
involved an employee who was aircady on a PIP, and received fair consideration for
entering into the agreement, to include a $25,000 voluntary buy-out and early retirement.
In contrast, as discussed, the whistleblowers only received timely release dates and notice
that their new employers would not be given copies of their failing interim performance
appraisals. The only similarity between the agreements was the non-disparagement
provision, which, as previously discussed, was originally drafted by Mr. Green for
inclusion in Employee X’s settlement agreement. In addition, the non-disparagement
provision in Employee X’s settlement agreement differed from the provisions in John
Doe 1’s and John Doe 2°s separation agreements, because it also prohibited the OIG from
“disparaging” the employee.

o Sy ond & B both reviewed and signed Employee
X’s settlement agreement, they both testified that, to their knowledge, OGC had never in
its practice included such non-disparagement provisions in any Commerce settlement
agreement. Both testified to their belief that such provisions could chill whistleblowing,
They further testified that Mr. Green did not use the OGC settlement agreement template.

BRI stificd that he was “durbfounded” that the non-disparagement provision

was in Empioyee Xs settlement agreement and that he signed it as an OGC depariment
representative. He believed it was an oversight and should not have been included in any
Commerce settlement agreement.

® OGC derives its anthority to review aH seftlement agreements on behalf of the agency from Department of
Comxrerce Depariment Organization Order 10-6, which describes the Office of General Counsel,. My,
Guenther festified that he has always relied on Section 4.01.b, which delegates to the General Counsel
responsibility for “[t]he preparation, or examination for legal form and effect, of all legal instruments, such
as contracts, cooperative agreements, feases, licenses, and bonds, entered into by the Department,” to
support the requirement that his office must concur in settiement agreements and resolution agrecments.
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e. PAIGK Beitel and Wade Green Signed John Doe I’s and John Doe 2's
Separation Agreements :

PAIGI Beitel signed the whistleblowers’ separation agreements as “Management
Official,” and Mr. Green signed the agreements as “Counsel to the Inspector General.”
By signing the agreements, PAIGI Beitel and Mr. Green represented that they reviewed
the agreements and agreed to the terms.

4 80 1d [G Zinser did not sign the agreements. ¥G Zinser testified that, prior
to OSC’s investigation, he had not reviewed the whistleblowers’ separation agreements
and ‘was unaware of the non-disparagement provisions contained within them. TSGR
testified that he first learned of the whistleblowers’ separation agreements during OSC’s
investigation. Both Mr. Green and PAIGI Beitel testified that they neither discussed the
terms of the separation agreements with IG Zinser, nor showed him a copy of the
agreements, :

L LEGAL ANALYSIS

There is compelting evidence of whistleblower retaliation warranling corrective
action for John Doe | and disciplinary action against PAIGI Beitel and M. Green.'”

A. Legal Standard: 5 U.S.C. §§ 2302(b)(8) and (b)(9):

It is a prohibited personnel practice to take or threaten to take a personnel action
against an employee because of any disclosure of information that the employec ’
“veasonably believes” evidences a violation of law, ruie or regulation, gross
mismanagement, a gross waste of funds, an abuse of authority, or a substantial and
specific danger to public health or safety. 5 U.S.C. § 2302(b)(8). Ltisalsoa prohibited
personnel practice to take or threaten to take a personncl action against any employee or
applicant for employment because of: (1) the filing of an appeal, complaint, or grievance
right granted by law, rule, or regulation; (2) testifying for or otherwise lawfully assisting
any individual in filing an appeal, complaint, or grievance right granted by law, rale, or
regulation; ar (3) cooperating with or disclosing information to the Inspector General of
an agency or the Special Counsel. 5 U.S.C, § 2302(b){9).

B. Burden of Proof for Corrective and Disciplinary Action

‘1. Corrective Action

To prove violations of 5 U.S.C. §§ 2302(b)(8) or (b}(9) of the Whistleblower
Protection Act (WPA) warranting corrective action, OSC must demonstrate with
preponderant evidence that: (1) a protected disclosure of information was made or the
emplovee engaged in protected activity; (2) the proposing or deciding officials had actual
or constructive knowledge of the protected activity; (3) official(s) with authority to take,

10 Although OSC’s investigation demonstrated evidence of whistleblower retaliation against John Doe 2, he
did not formally file a complaint with OSC, and therefore, OSC cannot seek corrective action on his behalf.
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recommend, or approve a personnel action tock or threatened to take personnel actions;'!

and (4) the protected disclosure or protected activity was a contributing factor in the
personnel action at issue. See Eidmann v. Merit Sys. Prot. Bd., 976 F.2d 1400, 1407 {Fed
Cir. 1992} (explains (b)(8)) and Section 101(b}(1) of S, 743, the Whistleblower
Protection Enhancement Act of 2012 (Pub, L. 112-199) {amending 5 U.S.C. § 1221{e)1)
to apply to cases involving protected activity under (b)(o)."? '

Once OSC cstablishes a prima facie case of whistleblower reprisal, the burden
shifts to the agency to prove by clear and convincing evidence that it would have taken
the same action absent the disclosure. Whitmore v. Dep't of Labor, 680 F.3d 1333, 1364
(Fed. Cir. 2012). Clear and convincing evidence is that measure or degree of proof that
produces in the mind of the trier of fact a firm belicf as to the allegations sought to be
established. It is a higher standard of proof than preponderance of the evidence, and as
the Federal Circuit pointed out in WWhitmore, “is reserved to protect particularly important
interests in a limited number of cases.” 5 C.ER. § 1209.4(d), Whitmore, 680 F.3d at
1367.

2. Disciplingry Action

In any case in which the Board finds that an employee has committed a PPP under
5 1.8.C. §§ 2302(b}8) or (M(O)(AXD), (B), (C), or (D), the Board may impose
disciplinary action if it finds that the activity protected under these sections was a
significant motivating factor, even if other factors also motivated the decision, for the
employee’s decision to take, fail to take, or threaten to take or fail to take a personnel
action, unless that employee demonstrates by a preponderance of the evidence that the
employee would have taken, failed to take, or threatened to take or fail to take the same
personnel action in the absence of such protected activity. Section 106 of 8. 743, the
Whistieblower Protection Enhancement Act of 2012 (Pub. L. 112-199) (amending 5
U.S.C. § 1215(a)(3)).

C. Establishment of Prima Facie Cases of Reprisal

1. Protecied Activity

John Doe 1 filed an EEO complaint on or around June 14, 2011, which constitutes
protected activity under 5 U.S.C. § 2302(b)(9}. He also submitted a FOILA request on or
around August 9, 2011, for documents concerning alleged computer surveillance in
possible violation of FAR regulations, The evidence also shows that PAIGI Beitel and
M. Green viewed John Doe 1 as a possible or perceived whistleblower under 3
U.S.C. § 2302(b)(8) because the FOIA requested information could potentially implicate

11 pATGI Beitel and Mr. Green both exercised the personnel action authority required under 5 U.S.C. §§
2302(b)(8) and (B)(9).

12 The Board has held that, if the evidence establishes that subject officials would have taken the personnel
action in the absence of the protected disclosures, the significant factor test cannot be met. See generally
Special Counsel v. Costello, 75 M8 P.R. 562, 611 (1997).
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1G Zinser, PAIGI Beitel, and/or Mr. Green in wrengdoing if, for example, regulations
- were not followed, as the whistleblowers reasonably believed,

John Doe 2 submitted a document request in July 2011 and a FOIA request in
August 201 1for documents or other information concerning the MP5 acquisition and SPF
policy. As with John Doe 1°s FOIA request, these requests concerned sensitive issues -
that John Doe 2 reasonably believed could inculpate IG Zinser, PAIGI Beitel and/or M.
Green in misconduct. John Doe 2 also drafted an EEO complaint and a CIGIE complaint
in or around June 2011. These FOTA requests and draft complaints gave the appearance
that John Doe 2 was concerned about issues at the GIG and had either engaged in, or was
considering engaging in, protected activity,

7 The perception of whether an employee is a whistleblower is sufficient to establish
engagement in protected activity. King v. Dep’t of the Army, 116 M.S.P R. 689, 695-696
{2011). The Board found that whether a perceived whistleblower “made a protected
disclosure is immaterial,” and focused instead on whether the agency perceived the
employee to be a whistleblower, i.e., whether agency officials appeared to believe that
the emiployee engaged or intended to engage in whistleblowing activity, Id.

Here, the record is replete with evidence showing that Mr. Green, PAIGI Beitel, 1IG
Zinser, and (I gnaeaeg perceived John Doe 1 and John Doe 2 as whistleblowers based on
the substance of their FOIA requests and EEO complaints. ‘As discussed above, several
witnesses described them as “perceived whistleblowers,” This perception is further
demonstrated by the inclusion of the gag clauses in their separation agreements and the

requirements that they withdraw their FOIA requests and EEO complaints.

2. Knowledge

Shortly after receiving John Doe 1's EEOQ complaint, EiSiiseeiey
Green on June 30, 2011, to notify him of the complaint and o mvﬂe hun to provide a
written response. Even though J ohn Doe 1’s EEO cornplamt was in the informal stage,
Mr. Green forwarded RS Gnaagg c-mail to 1G Zinser, (s 2nd PAIGT Beitel—
the named subject officials in the complaint—and asked them to “formulate [their]
recollection of the events described”” in order to “respond on. behalf of the Agency.”
Accordingly, Mr, Green, PAIGI Beitel, IG Zinser, and {Ggisie®-!l had knowledge of
John Doe 1’s engagement in protected activity.

Although John Doe 2 did not file his draft EEO complaint or submit his draft
CIGIE complaint, estified-that he discussed a draft complaint of John Doe 275
with Mr. Green, IG Zinser, and PAIGI Beitel. Mr. Green further testified {hat he believed
that John Doe 2 had either filed an informal EEO complaint or had threatened to do so.
This testimony indicates that, even though he did not actually file his EEO complaint or
submit his CIGIE complaint, OIG management viewed him as a perceived whistleblower.

In addition, as OIG Chief Counsel, Mr. Green processed all agency FOIA requests.
He testified that he had knowledge of John Doe 1’s and John Doe 2°5 FOTA requests, and
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that his office sent out FOTA search requests to individuals identified as potentially
having responsive documents or information. A key witness testified that PAIGI Beitel
and others “went apoplectic” when John Doe 1 filed a FOIA request. Thus, the evidence
indicates that Mr, Green and PAIGI Beitel had knowledge of the FOIA requests.

3. Personnel Actions Were Taken Against John Doe I and Joltn Doe 2 Because
of Their Perceived Whistieblowing and/or Engagement in Protected Activity

The evidence clearty shows that John Doe 1°s and John Doe 2°s EEO complaints
and/or perceived whistleblowing significantly factored into the personnel actions OlG
management took or threatened.

a. Failing Interim Performance Appraisals

The failing interim performance appraisals, as chapter 43 performance evaluations,
constitute personne! actions under 5 U.S.C. § 2302(a){2)(A)(viii), or at a minimumn,
threatened personnel actions.

As discussed above, PAIGI Beitel issued John Doe 1 and John Doe 2 failing
interim performance appraisals in conjunction wiih their separation agreements. These
appraisals were drafted and issued after OIG management learned that John Doe ! and
John Doe 2 had accepted positions with other federal agencies. The timing and content
of these appraisals shows that they did not reflect PAIGI Beitel’s honest assessment of
their performance. Both employees had received outstanding performance evajuations in
previous years, and had recently received satisfactory appraisals. Neither had been
placed on a PIP. The failing appraisals were issued neither at the usual time nor in the
usual manner. The unfounded failing appraisals reflected that, despite recent satisfactory
performance, John Doe 1°s and John Doe 2's performance had suddenly dropped to
failure in every element.

PAIGI Beitel issued the whistleblowers failing interim performance appraisals
approximately one month after they engaged in protected activity, i.e.. engaging in the
EEO process and/or submitting FOLA requests potentially implicating OIG management
in wrongdoing. The law presumes that a disclosure is a contributing factor in a personnel
action when the official who took or recommended the action had knowledge of the
protected disclosure and took the personnel action within & period of time that would lead
a reasonable person to conclude that the disclosure was a contributing factor. Reid v.
Mevit Sys, Prot. Bd., 508 T.3d 674, 678-79 (Fed. Cir. 2007). The Board has held that a
commnection exists between a disclosure and a personnel action even in cases where the
personnel action occurs more than a year after the disclosure. See e.g., Inman v. Dep'tof
Veterans Affairs, 112 M.S.P.R. 280, 283-4 (2009) (personnel action occurred 15 months
after disclosure); Redschlag v. Dept of Army, 89 M.S.P.R. 589, 626-27 (2001) (perscnnel
action occurred 18 months after disclosure).

Here, based on the knowledge-timing test, the whistleblowers meet the contributing
factor standard. The failing performance ratings were jssued approximately one month
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after John Doe | and John Doe 2 filed EEO complaints and/or submitted FOLA requests.
Accordingly, the protected activity was a contributing factor in the retaliatory ratings. 5
U.S.C. § 1221(e)(1).

b. Non-Disparagement Provision/Gag Clauses

The separation agreements’ non-disparagement provisions constitute a personnel
action under 5 U.S.C. 2302(a)(2)(A)(xi). As set forth below, the provision significantly
- changed the whistleblowers’ “duties, responsibilities, or working conditions.”

Specifically, it is a fundamental condition of federal employment that an empioyee
has a right, and an ethical duty, to report wrongdoing to approptiate authorities. See
Whistleblower Protection Act of 1989, Pub. L. No. 101-12, Sec. 2{b) {1989) (purpose of
the WPA is “to strengthen and improve protection for the rights of Federal employees, to
prevent reprisals, and to help eliminate wrongdoing within the Government[.]”)
(emphasis added); 5 C.F.R. § 2635.101(b)(11) (2012) (“Employees shall disclose waste,
fraud, abuse, and corruption to appropriate aathorities.”) (emphasis added); se¢ also E.O.
12674, Sec. 101(k)(1989)(same)."”

Contractually requiring an employee to give up that fundamental right, or not to
perform that required duty, constitutes a “significant change in duties, responsibilities, or
working conditions” within the meaning of 5 U.8.C. § 2302(a}(2)(A) (defining
“personnel action™). The legislative history of the 1994 WPA amendments indicates that
the term “any other significant change in duties, responsibilities, or working conditions”
should be interpreted broadly, to include “any harassment or discrimination that could
have a chilling effect on whistleblowing or otherwise undermine the merit system.”
Covarrubias v. Social Sec. Admin., 113 MLS.P.R. 583, § 15 n.4 (citing 140 Cong. Rec.
H11, 421 (daily ed. Oct. 7, 1994) (statement of Rep. McCloskey); Roach v. Department
of the Army, 82 M.S.P.R. 464, 1 24 (1999)). The non-disparagement provisions in John
Doe 1°s and John Doe 2’s separation agreements have a chilling effect on
whistleblowing.

Under the per se knowledge/timing test, the whistleblowet’s perceived
whistleblowing was a centributing factor in Mr. Green’s issuance of the separation
agreements. Mr. Green, who coerced the whistleblowers into signing the separation
agreements, had knowledge of their protected activity and presented the separation
agreements in close temporal proximity to their protected activity.

13 pederal employees also have a statutory obligation to report criminal wrongdoing by other employees to
the Attorney General, 28 U.8.C. § 535(b) (2012). In addition, there are a vatiety of other statutes and
regulations that mandate particular types of reporting and/or reperting by certain categories of empleyees.
See, e.g., 48 CF.R. § 3.104-7 (2011) (viofations of the Federal Acquisition Regulation); 31 U.S.C. §§ 1351,
1517(b) (2012} (violations of the Antideficiency Act); 38 C.F.R. § 1.20] (2011) (employee’s duty to report
violations of Veterans Affairs laws or regulations); 45 C.F.R. §§ 73,735-1301, -1302 (2011) (employee’s
duty to report violations of fraud, waste or abuse jn programs of the Department of Health and Human
Services); 40 U.S.C. § 611 (2006) {General Services Administration).
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¢c. Per-se Retaliation

Non-dispatagement provisions/ gag clauses have been deemed per se retaliation
in analogous circumstances. For example, as discussed in “Enforcement Guidance on
non-waivable employee rights under Equal Employment Opportunity Commissio
(EEOC) enforced statutes™ :

Agreements that attempt fo bar individuals from filing a charge or gssisting in a
Commission investigation run. afoul of the anti-retaliation provisions because they
impose a penalty upon those who are entitled to engage in protected activity under
one or more of the statutes enforced by the Commission. By lheir very existence,
such agreements have a chilling effect on the willingness and ability of individuals
to come forward with information that may be of critical import to the Commission
as it seeks fo advarnce the public intevest in the elimination of unlawful employmen!
discrimination.

Enforcement Guidance, EEOC Notice No. 915.002 (April 10, 1997), available at
hitp://www.eeoc.gov/policy/docs/waiver htnl (emphasis added).

EEOC has consistently recognized in federal sector cases that an agency’s
restraint of or interference with the EEO process, including attempts to chill EEO activity
through prior restraint, constitutes per se retaliation for protected EEO activity — even
though no personnel action has been taken and no protected activity has occurred. For
example, in Jasper v. Runyon, the Postmaster stated generally at a supervisors’ meeting
that too many managers were filing EEO complaints and that these filings would do the
managers no good. The Commission found that such a statement would have a
potentially chilling effect on the filing of EEO complaints. Based on its duty to insure
the integrity of the EEQ process, the Commissicn found that the Postmaster’s statement
constituted per se retaliation. Jasper v. Runyon, EEOC Request No. 05920370, 1992 W1,
1374793, at *4 (Aug. 7, 1992)." |

OSC reasonably believes that an agency’s prior restraint or interference with
whistleblowing and/or going to OSC constitutes per se retaliation under 5 U.S.C.
§ 2302(b)(8) and/or (b)(9), and thus a prohibited personnel practice. The non-
disparagement provisions in the separation agreements on their faces constitute a prior
restrairnt against a signing employee’s whistleblowing and/or going fo OSC. Moreovet,

W s alco Donabuse v. Holder, BEOC Appeal No. 0120073680, 2005 WL 591068, *1 (Feb. 26, 2005)
(finding per se reprisal where manager made statements at rgleeﬁng that employees had the right to
challenge his recent assignmetits and “could file grievances or EEO complaints, hut they will lose™);
Bensing v. Donzig, EEOC Appeal No. 01970742, 2000 WL 33541925, *3-4 {Oct. 3, 2000) (supervisor’s
objections to employee’s contacts with EEO office and union representatives constituted per se reprisal);
Simpson v. Rubin, EEOC Request No. 05930570, 1994 WL 1841189, *5 {March 11, 1994) (agency policy
that prechuded employee from serving in acting supervisory capacity solely because employee was an EEO
counselor constituted per se reprisal); Marr v. Widnati, EEQC Appeal No. 01941344, 1996 EECGPUB
LEXIS 2637, *18 (June 27, 1996) (finding unfawful interference where supervisor atfempted to dissuade
witness from testifying in EEO matter by calling her to private meeting in smeking area and staing that it
was “in [her] best interest not to get involved.”).
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since the non-disparagement provisions also restrain or interfere with a signing
employee’s exercise of the right to petition Congress, the agreements also constitute a per
se violation of 5 U.S.C. § 2302(b)(12), and thus a prohibited personnel practice. As the
Second Circuit reasoned i similar circumstances: “Although the act of inducing an
employee to relinquish his rights as provided by the [Energy Reorganization Act| through
means of a settlement agreement is less obvious than more direct action, such as
termination, it is certainly aimed at the same objective: keeping an employee quiet.”
Connecticut Light & Power v, Secretary of Labor, 85 F.3d 89, 95-96 & n.5 (2d Cir. 1996)
(affirming Dep’t of Labor ruling that act of offering settlement agreement which would
restrict individual from reporting unlawful conduct to the government violated anti-
retaliation provision of Energy Reorganization Act of 1574).

Here, the evidence demonstrates that Mr. Green included the non-disparagement
provisions in the whistleblowers’ separation agreements with the specific intention of
keeping the whistieblowers quiet. He drafted the separation agreements that clearly
provided that the whistleblowers’ new employers would receive copies of their failing
interim performance appraisals unless they agreed to waive their rights to make
disclosures to OSC, Congress, and the media.

D, OIG Camnot Meef its Rebuttal Burden

In order to rebut a prima facie case of reprisal under 5 U.S.C. § 2302(b)(8), the
OIG must show by “clear and convincing” evidence that it would have issued John Doe
1’s and John Doe 2°s failing interim performance appraisals and executed separation
‘agreements containing non-disparagement provisions even if they had not engaged in
protected activity,

The “clear and convincing” evidentiary é‘fandard imposes a high burden on the
agency that is difficult to satisfy. [n Whitmore, the Federal Circuit quoted the following
from the WPA legislative history:

“Clear and convincing evidence” is a high burden of proof for the Government to
bear. It is intended as such for two reasons. First, this burden of proof comes info
play only if the emplayee has established by a preponderance of the evidence that
the whistleblowing was a contributing factor in the action — in other words, that the
agency action was “tainted.” Second, this heightened burden of ‘proof required of
the agency also recogrizes that when it comes o proving the basis for an agency’s
decision, the agency controls most of the cards — the drafting of the documents
supporting the decision, the testimony of witnesses who participated in the
decision, and the records that could document whether similar persormel actions
have been taken in other cases. In these circumsiances, it is entirely appropricie
that the agency bear a heavy burden fo justify its actions.

The evidence demonstrates that the OIG will not be able to meef this high burden.
First, the OIG will not be able to show that John Doe 1°s and John Doe 2’s interim
performance appraisals were justified. As discussed in section II{b){6) above, PAIGI
Beitel decided to draft and issue the interim performance appraisals after John Doe 1 and -
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John Doe 2 gave notice that they had accepted positions with other federal agencies.
They were the only departing OIG employees given “interim” or “close-out™ appraisals,
despite the fact that numercus employees left the OIG in 2011, The appraisals were, in
part, based on events that occurred outside of the performance period, and the ratings do
not appear to be based on their actual performance, especially considering the fact that
they were given satisfactory progress reviews less than four months earlier. Moteover,
PAIGI Beitel’s testimony that the interim appraisals were drafted to explain the OD's
alleged issues to the peer review commitiee i not credible, in that several reports had
already been drafted by himself andig 8 %to address these alleged concerns.

The OIG has also asserted that John Doe 1 and John Doe 2 were represented by
counsel when they executed their separation agreements and that they willingly entered
into the agreements, Whether John Doe 1 and John Doe 2 were represented by counsel,
however, does naot by itself establish that the agreements were not coercive.

To prove coercion, John Doe 1 and John Doe 2 must show that: (1) they
involuntarily accepted the terms of the agreements; (2) circumstances permitted no other
alternative; and (3) such circumstances were the result of coercive acts. See Kent v.
Dep’t of the Air Force, 2013-3034, 2013 WL 1352582, *2 (Fed. Cir. April 5, 2013);
Candelaria v. U.S, Postal Service, 31 M.S.P.R. 412, 413 (1986). Here, there is sufficient
evidence to establish that the OIG coerced Johzn Doe 1 and John Doe 2 into signing the
separation agreements.

First, the evidence indicates that John Doe 1 and John Doe 2 involuntarily accepted
the terms of the separation agreements. The Federal Circuit has noted that the most
probative evidence of involuntariness is the length of time between the employer’s
alleged coercive act and the action. Terban v. Department of Energy, 216 F.3d 1021,
1024 (Fed. Cir. 20003,° Here, Mr. Green provided John Doe 1 with his separation
agreement—the same day PAIGI Beitel gave him his failing interim performance
appraisal-—just four days before he was expected to begin his new position at a different
federal agency. John Doe 2 received his separation agreement before receiving his
failing interim performance appraisal; however, the terms of his agreement denote that he
would not be given a timely release date, that O1G would potentially tell his future
employer that his departure from OIG was not voluntary, and that some adverse action
would likely be taken against him if he failed to sign the separation agreement. He
received his failing interim performance evaluation on his fast day with OIG.

Next, the complainants had no alternative but to sign the agreements. If they did
not sign them immediately, their release dates to their new employers would be
postponed, and their new employers would receive the failing performance appraisals.
Potentially, the new employers had the option of rescinding the employment offers.
Additionally, if the whistleblowers chose not to sign the agreements and instead
challenged the failing appraisals, the agency made clear its intent to postpone the release
dates and issue the failing appraisals, Unlike in Kens, where the employee remained free

15 While Terban involves retirement, it has also been cited in cases involving settlement agreements. See
Parrote v. Merit Sys. Prot. Bd., 519 F.3d 1328, 1334 (Fed. Cir. 2008).
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to refuse to sign a settlement agreement and insist on a ruling by the administrative judge
on his removal, John Doe 1 and John Doe 2 would have suffered immediate, negative
consequences if they refused to sign the agreements. Id at *3.

Finally, the failing interim performance appraisals and the separation agreements
were the result of coercive acts, In Bowie v. U.S. Postal Serv., the Board heid that “a
threatened action by an agency is ‘purely coercive” if an employee can show that the
agency knew or should have known that the reason for the threatened action could not be
substantiated.” Bowie, 72 M.S.P.R. 42, 44 (1996) (threatened removal in seitlement
discussion before the Board) (citing Schultz v. United States Navy, 810 F.2d 1133, 1136-
37 (Fed.Cir.1987) (employee’s resignation was involuntary where agency improperly
denied leave and threatened adverse action for AWOL).' ‘ :

Int this case, Mr. Green told John Doe 1 and John Doe 2 that if they entetred into the
separation agreements, the OIG would agree not to provide their new employers with
copies of their failing interim performance appraisals. He further threatened that if they
refused to sign the separation agreements, the OIG would not provide their requested
release dates, and would instead hold them at OIG for the maximum time allowed,
despite the fact that they had minimal work to perform and no outstanding projects.

Equally significant, the failing interim performance appraisals were unfounded.
Prior to these appraisals, John Dee 1 and John Doe 2 worked at the agency for many
years and had never received appraisals below “Fully Successful”. Their performance at
the time these failing appraisals were issued was at least at the “Fully Successful” level.
The OIG knew that it could not substantiate the failing interim appraisals. In addition,
the ratings were issued out of cycle. It is not the OIG’s common practice to issue
“interim’” or “closc-out” ratings before an employee leaves the agency. In fact, no
employee, with the exception of John Doe 1 and John Doe 2, has received a close-out
appraisal. The evidence shows that the failing performance appraisals were presented to
John Doe 1 and John Doe 2 solely to coerce them into signing the sepatation agreements,
and thus, prevent them from engaging in further protected activity.

In addition, the OIG did not have a legitimate reasor to threaten to postpone John
Doe 1’s and John Doe 2°s release dates. The evidence shows that there was no reason to
require John Doe 1 and John Doe 2 1o remain at the agency. They no longer had work to
complete and would be lingering at the agency with nothing to do. PAIGI Beitel did not
assert that he or anyone at the OLG was considering postponing the release dates for some
legitimate reason, such as the need for John Doe 1 and John Doe 2 to complete an
assignment. Where an agency’s action does not have a solid or substantial basis in
personnel practice or principle it is an unjustifiable coercive act. See Michae! Roskos v.
the United States, 549 F.2d 1386 (Fed. Cir. 1977) (where there was no acceptable good-
of-the-service rationale for employee’s reassignment, the reassignment was a coercive act

16 Phe Board has applied Schnfz in the context of a setitement agreement. See Merrivweather v,
Department of Transporiation, 64 M.S.P.R. 365, 371 (1994}, aff'd, 56 F3d 83 (F ed.Cir.1995) (last chance
agreement).
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and employee’s subsequent retirement was involuntary); Caveney v. Office of
Administration, 57 MLS.P.R. 667 (1993) (employee’s retirement was involuntary where
the reassignment preceding retirement had no solid or substantial basis in personnel
management or management principles). The failing interim performance appraisals and
threats fo postpone the whistleblowers’ release dates have no substantial basis in
personnel practice or principle, and are thus coercive acts. Lastly, the whistieblowers
were targeted for disparate treatment. A similarly sitvated employee who did not engage
in protected activity was not issued a failing intetim performance appraisal or a
separation agreement when he departed the OIG during the same time period.

Accordingly, for all of these reasons, the OIG cannot meet its burden of showing
by “clear and convincing” evidence that it would have issued John Doe 1 and Jehn Doe 2
failing inferim performance appraisals and separation agreements, absent their perceived
whistleblowing or participation in protected activity.

E. Significant Factor Burden-Mosaie of Retaliation

0SC’s investigation uncovered compeliing evidence of a pattern of retaliation
against the complainants for whistleblowing, perceived whistleblowing, and engaging in
protected activity. Evidence showing a pattern or “convincing mosaic” of retaliation can
be used 1o prove the significant factor element in a retaliation case. Such mosaic includes
pieces of evidence that “[wihen taken as a whole, provide strong support if' alt {pieces]
point in the same direction....” Crump v. Dep 't of Veterans Affairs, 114 M.S.P.R. 224,
229-230 (2010). As a general rule, this mosaic has been defined to include three general
types of evidence: (1) evidence of suspicions timing, ambiguous oral or written
statements, behavior toward or comments directed at other employees in the protected
group, and other bits and pieces from which an inference of retaliatory intent might be
drawn; (2) evidence that employees similarly situated to the appellant have been better
treated; and (3) evidence that the employer’s stated reason for its actions is pretextual.
Rhee v. Dep 't of Treasury, 117 M.SP.R. 640, 653 (2012) {quoting Kohler v. Department
of the Navy, 108 M.S.P.R. 510, 515 {2008)).

There is strong evidence of suspiciously close timing between John Doe 1’s and
John Doe 2’s protected activity and the interim failing appraisals and separation
agreernents. John Doe 1 and John Doe 2 engaged in protected activity over a period of
several months from May through September 2011. The whistleblowers were issued
“Level 17 interim appraisals and presented with separation agreements containing non-
disparagement language in August and September 2011. The proximity between the
protected activity and the agency’s actions is very close—including actions taken within
just days or weeks of the protected activity—giving rise to a sirong inference of
retaliation.

In addition, John Doe 1 and John Doe 2 were treated less favorably than a similatly
sitvated employee. Like John Doe 1 and John Doe 2, another Ol manager was identified
as having performance deficiencies in 2011 and was being investigated by the OC for
alleged violations of agency policy. This manager, however, was not required to execute
a separation agreement containing a non-disparagement provision and was not given a
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failing interim performance appraisal before his departure from the agency. Unlike John
Doe [ and John Doe 2, this manager did not engage in protected activity. The only
difference between these three OI managers was that John Doe 1 and Johu Doe 2
engaged in protected activity.

Moreover, there is evidence that the agency’s stated reasons for its actions are
pretextual. The interim appraisals do not accurately describe John Doe 1’s and John Doe
2’s performance and primarily address issues outside of the 2010-2011 appraisal pericd.
In addition, PAIGI Beitel’s reasons for issuing the appraisals are pretextual. He testified
that one reason for issuing the failing interim appraisals was to explain deficiencies o the
OPM OIG peer review team. However, this explanation also seems disingenuous
considering there were several other employees who were not similatly given interim
appraisals when they left OIG, despite their poor performance. In sum, PAIGI Beitel did
not find it necessary to document the poor performance of other departing employees
who were not whistleblowers.

The agency’s stated reasons for executing separation agreements containing non-
disparagement language was also pretextual. Mr. Green testified that he inserted the non-
disparagement language to pfevent John Doe 1 and John Doe 2 from being untruthful
about the OIG, not to prevent them from blowing the whistle. - As noted above, there is no
evidence that John Do 1 or John Doe 2 were dishonest or deceitful; rather, witnesses
consistently described them as men of integrity. In addition, while numerous employees
left the OIG for employment with other agencies, John Doe 1 and John Doe 2 were the
onty employees presented with separation agreements. It is suspect that Mr. Green was
not concerned with preventing other allegedly poor performing employees from
“disparaging” the OIG. Here, the suspicious timing, evidence that similarly situated
employees were treated more favorably, and evidence that the agency’s stated reasons for
its actions were pretextual demonstrates a convincing mosaic of retaliation.

F. The Separation Agreements Violate 5 U.S.C. § 2302(b)(12) as Violations of the
Lloyd-LaFolette Act

It is also a prohibited personnel practice to take a personnel action if taking such
action violates any law, rule, or regulation itnplementing, or directly concerning, the
merit system principles. 5 U.S.C. § 2302(b)}(12}. An employee’s right to petition
Congress is protected under the Lioyd-LaFollette Act of 1912, 5 U.S.C. § 7211. Severat
legislators explicitly cited “gag rules” that forbade federal employees to communicate
directly with Congress on pain of dismissal as the reason for enacting the Lloyd-

- LaFollette Act. Bushv. Lucas, 462 U.S. 367, 382-84 & nn.19-24 (1983). The non-
disparagemeit provisions in the separation agreements, on their face, violate the Lloyd-
LaFollette Act, and thereby 5 U.S.C. § 2302(b)(12)."" See 5 U.S.C. § 2302(b) (“This
subsection shali not be construed to authorize the withbokding of information from
Congress or the taking of any personnel action against an employee who discloses
information to the Congress.”).

7 The Lloyd-LaFollette Act implements 5§ U.S.C. § 2301(b)(9).
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IV. CULPABILITY OF RESPONSIBLE OFFICIALS AND
RECOMMENDATIONS

There is compelling evidence that OlG management engaged in a seties of adverse
actions against the complainants in retaliation for their protected activity and/or perceived
whistleblowing and to chill future whistleblowing. The evidence shows that Mr, Green
drafted and/or reviewed, negotiated, and insisted on the inclusion of the non-
disparagement language in the separation agreements. However, he did not, and could
not, act alone. Without PAIGI Beitel’s failing interim performance appraisals, the
agency would have lacked leverage to coerce the whistleblowers into signing the
separation agreements, in which they waived their rights to make protected disclosures to
OSC, Members of Congress, and the media.

Although there is inconsistent testimony regarding the involvement of Mr. Green,
PAIGI Beitel, and other members of OIG senior management, the weight of the
testimony and documentary evidence demonstrates that Mr, Green and PAIGI Beitel
were the key players in drafting the separation agreements, signing the agreements, and
issuing the failing interim performance appraisals, More significantly, the evidence
shows that Mr. Green and PAIGI Beitel manifested the strongest motive to refaliate
ageinst John Doe 1 and John Doe 2.

A. Wade Green

The record is replete with evidence establishing that Wade Green retaliated against
the whistleblowets. He admitted to drafting or directing that an OC attorney drafi the
whistleblowers’ separation agreements, and signing the agreements. He testified that he
drafted and/or reviewed the non-disparagement provisions, and that he insisted that they
remain in the agreements. Importantly, in negotiating Employee X’s scttlement
agreemeni—ihe agreement upon which the non-disparagement provisions i the
whistleblowers’ separation agreements were based—he removed a provision drafted by
Employee X’s attorney, which would have aflowed for his client “to file an EEO or
Special Counsel complaint.”

The evidence also shows that Mr. Green reviewed John Doe 1”s and John Doe 2°s
failing interim performance appraisals before drafting the separation agreements, and
included the provisions that the failing appraisals would not be provided to John Doe 1°s
and John Doe 2°s future employers if they agreed to the terms of the agreements. Mr.
Green also made clear to John Doe 1 and John Doe 2 that the O1G would hold them for
30 days if they refused to sign the agreements—despite the fact that their workloads were -
minimal and there was no justification to delay their release dates.

The evidence demonstrates that Mr. Green was motivated to retaliate against the
whistleblowers for two reasons: {1) he wanted to protect IG Zinser, himself, and the OIG
from potential damaging statements and (2} he wanted the whistleblowers to withdraw
their EEO and FOIA requests. The documents sought from the requests could potentiaily
implicate him and/or IG Zinser or PAIG] Beitel in wrongdoing.
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Mr, Green testified that if OSC found a violation based on the separation
agreements, he accepted responsibility for the violation due to his position as “Chief
Legal Officer.”” As such, particularly for an Inspector General’s office, Mr. Green would
have been familiar with the WPA and should bave prevented violations of the Act by the
OIG. Instead, the evidence shows that he used his position to draft separation agreements’
containing non-disparagement provisions aimed at keeping whistleblowers quiet, and
used retaliatory failing performance appraisals as leverage to compel the whistleblowers
to sign the agreements.

Based on the preceding, OSC recommends that Commerce take substantial
disciplinary action against Wade Green.

B. PAIGI Beitel

The record is also repiete with evidence establishing that PAIGI Beite] retaliated
against the whistleblowers by drafting their unfounded failing interim performance
appraisals. The evidence indicates that he coordinated with Mr. Green on the separation
agreements, Specifically, he drafted and provided Mr. Green with copies of their failing
interim performance appraisals. In addition, he testified that the interim appraisals and
the separation agreements work together and are “contemporancous.” Finally, in his
capacity as an OIG management official, he signed the separation agreements containing
the non-~disparagement provisiens.

The evidence demonstrates that PAIGI Beitel was motivated to retaliate against the
whistleblowers for their engagement in protected activity and/or their perceived
whistleblowing. In particular, he was named as a subject official in John Doe 1’s EEO
complaint, and, according to a key witness, went “apoplectic” when John Doe |
submitted a FOIA request concerning sensitive documents that could potentially
implicate him in wrongdoing.

PAIGI Beitel’s behavior is particularly egregious based on his position as the
OIG’s expert on whistleblower protection. He has worked on whistleblower issues for
well over a decade, has received fraining on prohibited personnel practices, and was
allegedly selected for an SES position at OIG in order to establish a whistieblower
protection unit, Based on this knowledge and experience, PAIGI Beitel was clearly
familiar with the WPA and should have taken steps to prevent retaliatory actions.

As to the appropriate penalty for PAIGT Beitel, because he neither dratted nor was
consulted on the non-disparagement provision, his invelvement in the separation
agreements was less than Mr. Green’s. Thus, OSC recommends that a lower level of
discipline be taken against PAIGI Beitel.

C. Todd Zinser and }

There is insufficient evidence to establish that 1G Zinser reviewed the separation
agreements prior to OSC’s investigation or was informed about the non-disparageraent
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clauses. Wade Green testified that he neither provided IG Zinser with a copy of the
separation agreements, nor informed him that the separation agreements contained non-
disparagement provisions. PAIGI Beitel additionally festified that IG Zinser was not
involved with the drafting or issuance of the whistleblowers’ failing interim performance
appraisals. TG Zinser did not sign any of these documents, and OSC found no
documentary evidence showing IG Zinser’s knowledge or involvement with the
whistleblowers’ interim performance appraisals or separation agreements. Accordingly,
OSC has insufficient evidence to seek disciplinary action against 1G Zinser for a violation
of 5 U.S.C. §§ 2302(L)(8), (bi(9), or (b)(12}.

Similarly, OSC has insufficient evidence to establish that §§
prohibited personnel practice, Although GEEIEEEEsioned the whlstlebiowcls interim
performance appraisals, the evidence mdlcatcs that his role in these appraisals was minor
as compared to PAIGI Beitel’s. Further, SEEBBaRa credibly testified that he was unaware
of the whistleblowers’ separation agrccments prior to OSC’s investigation. Although
Sl (ailed to protect the whistleblowers from retaliatory actions, there is
msufﬁmem evidence to seek disciplinary action against him for a violation of 5 U.S.C.

§§ 2302(b)(8), (b)(9) or (b)(12).
V. CONCLUSION

Congress included protection for whistieblowers in the Civil Service Reform Act
to assure federal employees “will not suffer if they help uncover and correct
administrative sbuses.” S. Rep. No. 95-969, at 8 (1978), reprinted in 1978 U.S.C.C.AN.
2723, 2730. In this matter, OSC’s investigation uncovered willful, concerted acts of

" retaliation that necessitate disciplinary action. Holding management accountable for
engaging in prohibited personnel practices is essential to assuring employees that they
can blow the whistle or engage in other protected activity without fear of reprisal.

Accordingly, and for the reasons sct forth herein, the Department of Commerce
should take appropriate disciplinary action against PAIGI Beitel and Mr. Green for their
retaliatory actions in violation of 5§ U.S.C. §§ 2302(b)(8), (b)(9), and (b)(12).
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MERIT §YSTEMS PROTECTION BOARD

No. CB1208960027U1

SPECIAL COUNSEL,
ex vel, John L. Deans

vi

DEPARTMENT OF TRANSPORTATION,
OFFICE OF INSPECTOR GENERAL

PETITION FOR ENFORCEMENT

The Special Counsel {OSC) hereby files this Petition for Enforeement of the
‘B.d;':ird’s stay Opinion and Order issued in this matter on May 23, 1596, under the

provisions of 5 C.F.R. § 1201.182(b).

-

I. Backeround

On M.a;' 23, 1996, Board Vice Chair Beth §. Si'a\;it stayed the removal of
special agent, crigiinal investigator, John L. Deans for 45 days, i.e., through and
including July 7, 1996, Vice Chair Slavet ordered the Department of Tr__an.sport'aiiag
Office ‘of Inspecior General (hereinzfier “the agency™) 1§ place Deans back inth a

(38-1811-12, Special Agent, Criminal Investigator, position in Denver, Colorado.

CPlLeSugs !




T The Nonsompliance

On June 4, 1996, Deans informed OSC that be has not been returned to his
former GS-12 special agent, criminal investigator, position in Denver, Colorado,
Instead, on June 3, 1996, Dearis was informed telephonically by agency San Francisco
office S_pccial Agent in Charge James Baldwin that Deputy Assistant Inspector
General (DAIG) for Investigations Todd Zinser had directed that Deans be placed on
administrative leave from May-23 through July 7, 1996, Baldwin also reported to
Deans that Zinser swanted Deans 1o rémain on standby so that he could be subjecied 10
a drug test, physical-examination, and security ¢learance ﬁpéaieé See affidavit at
Atrachment 1.

This agency etion, placing Deans on administrative Jeave for the duration of
returned to a GS-12 special agent, criminal investigator; position in Denver, Placing
Deans on administrative leave contravenes the putpose of the stay which is 10
preserve the status guo grte and minimize the adverse consequences of the prohibited
‘?@rsomei practice while the matter is being resolved. T huus, Deaﬁs must be rerurned
1o active dury status, not placed on administrative leave, to-preserve the status quo.

Special Counsel v, LR.S., 65 M.S.P.R. 146, 148-145 (1994).




1. Conclusion

The agency’s DAIG for Investigations, Todd Zinser, s averse to reurning
Deans to his (S-12 special agent, ceiminal investigator, position in Denver. The
Board should order Zinser to immediately assign Deans the duties of his former
(35-12 special agent, criminal investigator; position. 5 U.S.C. § 1204(2)(2).
Moreover, under the provisions of 5 U.S.C, § 1204(e)(2)(A), the Board should order

that Todd Zinser not receive payment for service as an employee from May 23, 1996, =, -

uitil Deans is retirned to Kis former pgsitdon, i.e., untl tie agency complies with the
Board’s: May 23, 1996, Opinion and Order,

Respcctﬁlﬂy submitted,

Kathleen Day Koch
- Special Counsel

William E. R@akau’f
Associate Special Counsel
for Prosecution

Anthony T. Cardillo
Atiormiey

Office of Special Counsel
Dallas Field Office
1100 Commerce Street
Suite 7C30
Dallag, Texas 75242
Dallas, Texas (214) 767-8871
Jene 6, 1996 FAX (214) 767-2764



iz

I, Anthony T. Cardillo, Attorney, Dallas Field Office, U.S. Office of Special
Courisel (OSC), 1100 Commerce Street, Suite 7C30, Dallas, Texas 75242, make the
following statement under oath:

1 am the Prosecution Division attorney assigned to Special Counsel, ex rel, John
L. Deans, v. Department of Transportation (CB-1208-96-0027-U-1). On Tuesday

morning, June 4, 1996, I spoke with Joha Deans by telephone, Mr. Deans advised

‘me that ho hid spoken with James Baldwin, thé Department of Transportation Office

of Inspector General Special Agentin Charge of the San Francisco Field Office.

Mr, Baldwin informed Mr. Deans that Deputy Assistant Inspector General for
Irivestigations Todd Zinser had teleplioned him on Sﬁnday ¢vening, June 2, 1996,
Mr. Zinser told Mr. Baldwia to inform Mr. Deans that he would be placed on
adminisirative leave {rom May 23 through July 7, 1996, Mr, Zinser also directed
Mr. Baldwin to inform Mr. Tieans 1o temain on standby during this 45-day p::rio_d 50
that he could be subjected 10 -drug westing, & ph_ysical examination, and a scouriy
tlearance update, Mr, Baldwin conveyed Mr. Zinser's ard‘ers e Mr, Deansina
telephone conversation on Juns 3, 1996,

On the afternoon of June 4, 1996, T elephoned agency re_p'r‘es'zniative Roger P.
Williams to inform him that I would be filing a Petition for Enforcement because
Mr. Zinser had not complied with the Board's order to put Mr, Daéns back into his
former GS-12 special agent, criminal investigator, position. The secreta;'y- who

answered the phone indicated that Mr. Williams ‘was unavailable. 1 told her that']

Page 1 of 2




would like Mr. Williams to remirn my call, and 1 e did not return my eall by close
of business on Wednesday, June 5, 1996, I would be filing this petition.

Mr. Williams did not télephone me on June 5, 1996.

1, Anthony T. Carditlo, have read this stdtsément consisting of two pages. I
fully understand the conients of the entire statement made by me, The statoment is
true and complets to the best of my knowledge and belief. I have made this statement

freely without hopc or promise of berefit or reward, without threat of punishment,
and without coercion.

Sugscrsl}ac% and sworn before me, a person authorized by law to admxster oaths, this
{iay of g‘ingé 1696 at Dallas, Texas,

Caake. 90 S,

Harley {, Mellroy /

Page 2 of 2 Afttachment .1
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Uu.5. OFFICE OF SPECIAL COUNSEL

1730 M Street, NW., Suite 300

washington, D.C. 20036-4505

The Special Gounsel

May 20, 1996

The Honorable A. Mary Schiavo
Inspector General

Departmexnt of Transportation
400 Seventh Street, S.W.

Room 9210 '
Washington, DC 20590

-

Re:  OSC File No. MA-95-1615
Dear I.{s. Schiavo.

vursuant to 5 U.S.C. § 1214@(1)(A), the Office of Special Counsel (OSC) conducted
an investigation into allegations that Tohn L. Deans, a GS-12 Criminal Investigator with the
Department of Transportation, Office of Inspector General, Lakewood, Colorado was
removed from federal service because he made protected disclosures and exercised his first
amendment freedom of speech rights.

Upon review of the information obtained during our investigation, 1 have determined
that there are reasonable grounds to believe that Mr. Deans was removed from federal
service because of his protected activity in violation of 5 U.S.C. § 2302(b)(8) and bY(L).
Accordingly, as required by 5 U.S.C. § 1214(b)2)(A), and in keeping with your
responsibilities under 3 U.S.C. § 2302(c) to prevent such violations within your agency, I am
reporting my findings to you and hereby recommend that you take corrective action o return
Mr. Deans permanently to the position from which he was removed and to otherwise make
him whole. Today, I am also asking the Merit Systems Protection Board to order a stay of
Mr. Deans’ removal for 45 days under the provisions of 5 U.S.C. § 1214D)(1)A).
Enclosed is a report of prohibited personnel practices which sets forth QSC’s factual and
legal determjmations in this matter.

ATTACHMERT




The Special Counsel

The Honorable A. Mary Schiavo
Page 2

Please respond to this recommendation o later than 30 days from eceipt of this
letter. See 5 U.S.C. § 1214()(2)(B). If you do not take corrective action within a
reasonable time, I may request the Merit Systems Protection Board to order such action,
Thank you in advance for your personal aftention to this matter. Your designee may contact
Anthony Cardillo, an attorney on my staff at (214) 767-8871.

Sincerely,

Sl e Do

Kathieen Day Koch

Enclosure

cc:  The Honorabie Ben L: Erdreich
The Honorable James B. King




UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

. No.

SPECIAIL COUNSEL,
ex rel., John L. Deans

V.

DEPARTMENT OF TRANSPORTATION
OFFICE OF INSPECTOR GENERAL

CERTIFICATE OF SERVICE

_ 1, David J. Gorman, an attorney with the Office of Special Counsel, hereby
certify that on this day I served the Special Counsel’s Request for Stay of Persommel
Action on the following in the manner indicated:

Federel Bxoress “Ivernight Delivery Regular Muail
Roger P. Wiltlams, Esquire Mz. John L. Deans
Depariment oi Transportation cfo Jerre Dixou, Bsquire
Office of Inspector General Dixon and Snow, P.C.
400 Seventh Sweet, S.W. 425 South Cherry Street
Suite 9210 Suite 1000
Washington, D.C. 203590 Deaver, Colorado 80222
David 1. Gbrman
Attorney ‘

Office of Special Counsel
1730 M Street, N.W.

Suite 300

Washington, DC 20036-4505

May 20, 1996




UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

No.

SPECIAL COUNSEL,
ex rel, John L. Deans

V.

DEPARTMENT OF TRANSPORTATION
OFFICE OF INSPECTOR GENERAL

Request for Stay of Personnel Action

I. INYTRODUCTION

Pursuant to 5 U.S.C. § 1214(b)(1)(A), the Special Counsel (OSC) hereby
requests that the Merit Systems Protection Board (the Board) stay for a period of
45 days the Chapter 75 removal of John L. Deans, a GS-1811-12 Special Agent in the
Department of Transportation (DOT), Office of Inspector General (Oi’G), in Denver,
Colorado. Based upon the facts and arguments set forth hereiﬁ, OSC has reasonable
grounds to believe that Deans was removed from his criminal investigator position
because he made protected disclosures and exercised his first amendment right of free
speech. More specifically, Deans uncovered and reported to his superiors information
about possible diversions of funds from the Denver airports which had the potential to
be politically embarrassing to high level government and community leaders, and he

commented on what he believed to be a suspicious temporal link between Denver




U.S. Attorney Henry Solano’s trip to Washiogton, D.C. and the release of grant
funds to the City of Denver by the Federal Aviation Administration (FAA). Deans
was detailed to San Franeisco in March 1995, and removed from his position on June
26, 1995.

As addressed in detail below, the evidence gstablishes that the specific charges
that formed the basis for Deans’ removal are unsupportable. Dez‘ms was charged with
improperly referring matters to the OIG audit staff. In fact, the referral was made by
another OIG employee. Deans was accused of making improper COmments ina
public forum. In fact, the comments Were made during 2 private conversation, and
there is nothing to indicate that the comments were improper. Deans was also
charged with “tracking” other OIG employees, concealing inforration from his
supervisors, engaging in willful insubordination and acting so as to Create a conftict of
interest. The evidence does ngt support any of these allegations. On the other hand,
it is clear that Deans’ removal was ordered at the behest of Deputy Assistant
Inspector General (DAIG) for Investigations, Tod Zinser, whe strongly objected to
Deans’ protected conduct.

Deans filed a request for OSC action on June 26, 1995, On July 26, 1995, the
mattér was referred to the OSC Dallas Field Office (DFO) for investigation. From
October 1995 through the present, DFO Investigator John Coates conducted on-site
interviews in and around Fort Worth, Texas, Denver, Colorado, and Washington,
D.C. Based on the results of the investigation, OSC has a reasonable basis to believe

that Deans was removed from federal service because of his protected activity and




that a stay of the termination of his employment is waranted. Furthermore, on May
20, 1996, pursaant to 5 U.5.C. § 1214(b}2)(A), the Special Counsel filed a report of
investigative findings and recommendations with the DOT OIG, the Board, and the

Office of Persormel Management. (See Attachment).

1. STATEMENT OF FACTS
A. Background

Deans had been employed as a GS-12 Criminal Iavestigator with the DOT OIG
.in Iakewood, Cotorado, since March 1990, He is an experienced criminal
investigator with previous employment in federal agencies, including the Federal
Burean of Investigation.

During 1994 and early 1995, Deans developed information or diversions of
funds from Stapleton and Denver International Airports {DIA) to unauthorized
expenditures by the City of Denver during the mayoralties of DOT Secretary
Frederico Pena and Wellington Webb, the current mayor of Denver. Deans provided
information on hjs findings oraily and in writing to his supervisors, Special Agent in
Charge (SAC) Glynn Snee, Assistant SAC Daniel Truxal, Deputy Assistant IG
(DAIG) for Investigations Todd Zinser and DAIG for Audit Lawrence Weintrob. On
January 26, 1995, he met with Spee, Zinser and Weintrob to discuss the diversion

issues and Deans provided a draft Hst of potential subjects to his supetiors. Deans
stated that this list was a compilation of his investigative notes. Also present at this

meeting, at Weintrob’s request, was Scoft Macey, a DOT auditor with experience in




airport revenue issues. Weintrob decided to refer Dean’s list of subjects to the Audit
Division, and he immediately briefed Cynthia Rich, Assistant Administrator of the
FAA on the issues because the FAA was about to approve a $35 million grant o
DIA, and she might want to withhold the funds until Dean’s information could be
substantiated. Snee stated that it was the CoDsSensus of the group at the meeting that
the issues weuld be referred for audit. On February 16, 1995, at Spee’s request,
Deans sent an updated list of potential subjects to Snee. On February 20, 1995, Snee
referred Dean’s list of afrport diversion issues to the Audit Divisibn,

In 1994, Deans had developed information about the construction of a road for
the Utah Sports Authority Olympic Park which was intended to support the Olympic
Park, but enhanced the property values of wealthy, politically connected landovéners
near the road. Amnother road had to be built to service the Olympic Park. Deans and
Snee et with Denver Assistant U.S. Attorney (AUSA) Paul Johns in September 1994
to discuss the investigation. Snee and Truxal had concerns about Deans working
cases in Utah because in January 1994, Deans bad been indicted in Utak for alleged
violation of the federal wiretap Iav;ls. The case was dismissed in April 1994 for
insufficient evidence after the prosecution presenmted its case-in-chief. Af the
Septernber meeting, Snee and Johns agreed that Deans could investigate- the Utah case
becanse it could be handled by the Denver U.S. Attorney’s Office (USAQ), and
Deans would not have to work with the Utah USAO. Johns opened a file on the

matter.
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In Décember 1994, Deans sent letters requesting information to a number of
Utah State officials in whick he stated that the USAO was interested in tﬁe matter and
provided Jobns’ name and telephone numnber if they had any questions. He sent
copies of all but two of these letters to Johns. In late January 1995, when Deans
jearned that the money for the road had come from state, not federal funds, he --
informed Johps of that fact and Johns decided o close the file. An attorney from the
Utah Attorney General’s office contacted Johns about the Tetters, stating that he
thought it was a conflict of interest for Deans to send investigative requests tO persons
7 against whom he bad filed a claim for civil damnages in connection with the 1994
indictment. Another person to whom Deans had sent an investigative request told
Johns that he thought that Deans bad leaked information about the investigation to the
press. Johns tecid both indivicuals that the case was probably going to be closed.

On February 3 and 8, 1995, Denver U.S. Attorney’s Office (USAQ) Civil
Division Chief Linda Surﬁaugh and AUSAs Ken Buck and Johns met with Deans to
discuss several issues related to his investigations. At one of these meetings Johns
told Deans that he should not use the name of the USAQ or Johns in his requests for
information. Deaps said that he had made reference fo AUSAs in requests for
information on cther occasions, and he had never been told it was improper, He
agreed not to do it again. He also told Johns that bis faflere to provide two of the
letters was an oversight, and that he would send them. Johns also told Deans about
the allegations of conflict of interest; Deans was surprised that such a charge would

be made because the matters were unrelated. Johns stated that the issue was moot




bécause thé cdse was going to be closed. Johns wrote a memorandum dated January
25, 1995, about the contacts with the Utah State officials.

Surbaugh and Johns also told Deans that he was suspected of leaking
information to the press. They informed him that Denver City Aitorney Dan Muse
complained to Solano in early February 1995 about the investigative requests and told
him that on the same day he received Dean’s request, newspaper Ieporters had
mquiféd about similar matters. This caused Muse to believe that Deans leaked
information about the investigation to the press. Deans denied leaking information to
~ the media. Deaps believed that Solano was concerned that he was getting too close to
DOT Secretary Pena, who was the mayor of Denver when some of the Stapleton
Airport diversions ‘occurrcd. Deans and other witnesses stated that Solano and Pena
are political allies, and that Pena’s brother was Solano’s personal attorney. Deaps
stated that he developed inforrmation about the diversioﬁs from reading articles i the
newspapers. He said fhat allegations about diversions had been made the previcus fall
in the context of the Denver ayoral campaign, and that repértexs had been asking
questions about diversiops during that time.

The last issue addressed in the meeting was AUSA Buck’s investigation into
public integrity matters involviag Construction Management Technical Services
(CMTS). CMTS was included on the list of airport diversion issues Deans had
provided to Weintrob, Zinser and Spee which were to be referred to the DOT Aundit
Division. In developing information about the issue, Deans had interviewed a witness

in the Denver Mayor’s office who was a target of Buck’s public integrity




investigation. Buck informed Deans that the wiiness was a target, briefed Deans
generally on the scope of the crimipal investigation, and told him not to inferview any
of the witnesses who were involved in the criminal aspect of the case or contine any
investigative activity Which had the potential to jeopardize the USAO’s case. Deans
agreed to refrain from interviewing possible witnesses, and to coordinate with Bucks
on any information related to the case. Deans informed Spee and Truxal that he had
been instructed not to interview certain members of the current and former mayors’
staffs on issues related to the public corruption matter in his February 16, 1995, case
status update. Truxal confirmed to OSC that Deans told him that he was not to work
on the case iﬁvolving a public corruption subject. Johns wrote a memorandum on the
February 3 and 8, 1995, meetings.

Solano and Buck met with DOT IG A. Mary Schiavo and Deputy DOT IG
Mario Lauro while attending an Attormey General’s Advisory Commuittee meeting in
Washington, D.C. frém February 14-16, 1995. Solano asked Schiavo for a team of
auditors and special agents to assist Buck’s public corruption investigatidn. However,
‘he specifically asked that Deans not be appointed to the team. Solano told Schiavo
and Lauro that he suspected Deans of leaking information to the media, that Deans
had mentioned the US Attorney in requests for informatidn, and that Deans was
involved in conflict of interest issues. Schiavo agreed to provide assistance on the
case. However, Deans was not informed that the OIG was providing audit and
investigative assistance to the USAO. Sclano stated that at this point the USAO’s

problems with Deans were under control; he had been excluded from Buck’s




investigation and he understood the USAO’s criminal and civil investigations
procedures.

On February 16, 1995, Johns informed Deans that he had a conversation with
an FAA attorney who informed him that the FAA considered the meney involved in
the diversion issues to be state money, and the USAO could not act on the cases
unless the FAA sent a request for judicial intervention. The FAA would send such a
request only after én audit had disclosed improper use of airport funds and the
sponsor refused to repay the money. The FAA advised that Deans refer the matters
for audit. Johns told Deans that the USAO had determined that the matters which he
identified fell within the administrative resolution as interpreted by the FAA. Deans
told Johns that he did not agree with the FAA, and that the issues related to the use of
what he believed to be federal monies were not for the FAA to decide. Deans told
fokas that he was going to issue his report to the DOT IG when it was completed.
Johns told him that it was within the authority of the USAQ to decide interpretive
issues, and that the USAb would not proceed further until they received a referral
from DOT or the FAA along with guidance from the FAA. Johns stated that he told
Deans that he should do whatever he felt that he was required to do, and to send him
a copy of his report. Johns wrote a memorandum on the issue dated Februéry 16,
1995. Deans said that he did not disagree with Johos™ view of the issues, but that be
told Johns that he needed to continue investigating the matter so it could be referred

for audit if appropriate. He said that diversion of funds could be a civil matter




appropriate for OIG audit even if _it was not under the purview of the USAQO, and that
he had a responsibility to express his opinion to Johns.

On February 23, 1995, Deans spoke to Johns at a youth coaches meeting,
commenting on-the fact that the FAA, which previously was not going to release
$35 million in funds to the City of Denver, did release the funds after Sclano went to
Washington, Johns believed that Deans was suggesting that Solano, Schiavo, and
DOT Secretary Pena somehow improperly conspired to persuade the FAA to release
the funds. Johps stated that other people were within five or six feet of them, that he
was uncomfortable with Deans’ comments and he thought that Deans might say
something about the public integrity investigation, so he changed the subject. Johns
memorialized the incident in a memorandure which he gave to Surbaugh. Deans
denies that the comments were made within the bearing distance of anyone else.

On March 6 or 7, 1995, Deans met with James Kram and Alvin Schenkelberg,
DOT auditors who were in Denver, and discussed with them some of the cases which
had been referred for audit. Dean expressed some concemn that the audit would
interfere with his investigations, and was assured that there would be no interference.

On or about March 10, 1995, the Denver USAQ faxed to the DOT OIG the
four memoranda, dated January 25, February 8, 16, and 24, 1995, written by Johns
about Deans. The memoranda were reﬁewed by Laurc and Zinser. Solano said he
wanted to alert Lauro to the fact that the USAO continued to have problems with
Deans. On March 14, 1995, Zinser traveled to the Denver USAO to meet with

Solano, Surbangh, Johns, and Buck to determine the extent of the problems with




Deans. These Denver USAQ officials told Zinser they were interested only in
excluding Deans from working on the public corruption case which was being handled
by Buck’s project team.

On March 15, 1995, Zinser met with the DOT OIG Audit staff in Denver and
discovered that one of the issues in their reveﬁue_{divarsion audit plan involved
CMTS. Zinser recognized this issue as part of the public corruption investigation that
Deans was told not to work on, and told the auditors to delete it from the plan.
Anditor Kerry Barras told Zinser that it was Deans who had referred the CMTS issue
to the auditors. Based on his meeting with Solano and the AUSAs the previous day,
Zinser understood that Deans was not to be reviewing issues pertaining to CMTS.
Zinser viewed Deans’ purported inclusion of CMTS as an effort to continue his
inquiry into s public corruption matter he had been told by the Denver USAG to
avoid. Tinser instructer Kram and Scheckelberg not o talk to Deaxs abuat the
diversion issues. Zinser did not provide any explanation for his instruction, and told
them not to ask any questions. On the same day, Deans talked to Kram and
Schenkelberg and mentioned that he had heard that OIG personnel were o Denver
asking about his cases and asked them if they knew anything about other
investigators. Pursuant to Zinser’s instructions, the auditors did not give Deans any
information. Deans told them that if other investigators were involved, they might be
obstructing his investigation, and if he thought that was the case, he would not
hesitate to refer the matter to the FBI. Kram told Zinser about the conversation and

Zinser asked him to write a memorandum, on it. In the memorandum, Kram and
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Schenkelberg reported their conversation with Deans and stated that they felt
intimidated by the idea of being charged with cbstruction of justice. Krams and
Schenkelberg both stated that they felt they were caught in the middle of a conflict
and felt vulnerable, but that Deans had not intended to intimidate them.

On March 15, 1995, Zinser told Solano that Deans had referred the public
integrity case issue to the DOT auditors on or about February 16, 1995, Solano told
Zinser that he did not want Deans wdrking on Denver USAO cases, and Zinser told
Solanc that the OIG would do nothing to exclude Deans from USAQO matters until the
- OIG received a letter from Solano. Solano denied that the QIG had asked him to
write a letter. Solano did write a letter to Schiavo on March 20, 1995, in which he
stated that Deans would no longer be permitied to participate in the investigation of
any cases which could possibly be prosscuted by the District of Colorado. Solano
stated that he concluded that his office could no Iongsr work with Deans after Zins'er‘
told him that Deans kad referred the CMTS matter to the auditors after being told by
the Denver USAOQ net to participate in the public corruption case. Solano referred to
the aﬁegéd CMTS audit referral as a "last straw” incident which influenced him to
write the March 20, 1995, letter to Schiavo.

During tbe weekend of March 18, 1995, Lauro and Zinser traveled to San
Francisco to discuss Deans with Mike Gottlieb, the OIG SAC in the San Francisco
Office. Lauro and Zinser wanted to detail Deans to San Prancisco for 90 days to see
how he performed there. Lauro also said they wanted to give Deans a second chance,

and that they would not remove him from federal service unless the charges in the
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four memoranda by Johns could be proven. Gottlieh advised Lauro and Zinser to
assign an imnpartia} investigator to look into the Denver USAO accusations against
Deans, but Zinser decided to investigate the Deans matter himself. On March 20,
1995, Gottlieb notified Deans in writing that he was being detailed to the San
Francisco Regional Office. Deans was ordered not to contact anyone in the Utah,
Wyoming, or Colorado USAQs. Gottlieb, after supervising Deaps for a couple of
months, described him as a good worker aﬁd seasoned investigator. Gottlieb
indicated that he would be pleased if the DOT OIG wanted to reassign Deaps to San
Francisco permanently.

On May 17, 1995, Zinser proposed to remove Deans from his position for
conduct unbecoming 2 criminal investigator (Reason 1), insubordinate action in
pursuing unautitorized investigations (Reason ), and conflict of interest through use
of his officia: position for personal gair (Reason 3}.

B. The Charges

Reason 1. Conduct Unbecoming a Criminal Investigator

Specification 1. The specification states that Deans was directed by the USAO
ot to pursue jnvestigative activity concerning a specific public corruption
investigation and that he referred the subject to the OIG audit staff, thereby
potentially compromising an opgoing criminal investigation. The notice further
stated that Deans continued to actively pursue the investigation after being instructed
to ceasc investigative activity. In addition the notice referenced the fact that Deans

had annotated the CMTS issue on his February 16, 1995, list with the words "Federal
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Grand Jury" and "Audit Assistance required” and stated that the USAQ did not
require audit assistance in the grand jury matter.

The evidence shows that Deans discussed the airport diversion issues with
Snee, Weintrob and Zinser in Janmary 1995 , that he gave them a draft list of subjects,
that Weintrob, with the concurrence of the others, referred the matters to audit, that
on February 16, 1995, Deans prepared an updated list of subjects and faxed it to Snee
at Snee’s request, and that it was énee:, not Deans, who gave the list to the OIG audit
staff. Moreover, even if Deans had referred the matter to the auditors, he wouid
have been acting in accordance W";th directions given to him by Johns, who told him
to refer all revenue diversion issues to audit. Johns told OSC that he found nothing
improper with the referral of the CMTS issue to the DOT auditors. Snee told OSC
he believed that referring 2 matter for audit is mot investigative activity and the
auditors were not under Deans’ direction. In addition, the evidence shows that Solano
had requested andit assistance from the OIG in connection with Buck’s case, of which
CMTS was a part.

Specification 2. Zmser charged Deans with disagreeing with a USAQO’s

decision that airport revemue diversion issues should be referred to the FAA. Zinser
aiso accused Deans of suggesting in a public forum that Solano, Schiavo, and
Secretary Pena had conspired to induce the FAA to release grani funds to the ity of
Dénver. The notice stated that Deans exhibited a lack of judgment with respect to

these two incidents.
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The evidence shows that Deans disagreed with Johns and advised him that they
needed to continue investigaiing the funds diversion issues so that they could be
ceferred within the OIG as an administrative matter. The evidence does not show
that this conduct was unbecoming a criminal investigator. With regard to the charge
of suggesting conspiracy in a public forum, the evidence establishes that Deans did
make comments to Johns about Solano, Schiavo and Pena. It also shows that Johns
and the agency interpreted Deans’ comménts as inferring ‘that Deans believed that
there was some impropriety with respect to the release of federal money to the
airport. |

Specification 3. Zinser charged that Deans had failed to inform his supervisors
about the true extent of his problems with the USAQ. The notice stated that he failed
te advise his supervisors that: (1) he made investigative demands on Utah State
officials by tmproperly menfioning the U.S. Attorney in the letters, (2) he was
advised by the USAQ that they had concems that he was the source of press leaks,
(3) he had effectively been removed from an on-going public corruption investigation,
and {4) he had been advised to provide all copies of his demands for information to
the USAO. The notice stated that Deans’ requests for information to the Utah State
officials could have been construed as a Depariment of Justice civil investigative
demand (CID), wﬁich only the Attorney General may authorize.

The evidence shows that Snee thought that Deans should have been more
diligent in informing bim about the meetings with the USAO, but that he thought none

of the matters were of great importance. Truzal stated that there was nothing wrong
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witl Deans’ letters because the USAO had opened a case on the Utah matter. Snee
stated that Deans shduld have sent the letters through him for approval, but that his
failure to do so was not a basis for discipiinary action. He stated that he would have
approved the letters if they had been sent through him. Deans stated that he had
madé similar references to USAOs in the past and no one had told him it was
improper.

Nor does the evidence establish that Deans coucealéd from his supervisors the
fact that the USAO had asked him to refrain from investigating the CMTS matter.
Truxal stated that Deans told him that he had been removed from a public infegrity
investigation, and Deans informed Snee and Truxal in writing in his February 16,
1995, update that he had been instructed not to interview certain members of the
current and former mayors’ staffs, Deans did not feel that Linda Surbaugh’s
questions about media leaks were important enough to tell Truxal or Snee. He stated
that if he had been accused of leaking information he would have notified his
superiors. Snee stated that he did not think the allegations were important enough o .
report to him, and that the Denver USAO should have contacted him if they truly
believed that Deans was leaking information to the press. |

Specification 4. Zinser charged Deans with tracking his movements and those
of Weintrob, and with threatening the two DOT OIG auditors, Kram and Alvin
Schenkelberg., The notice stated that it was unacceptable for a law enforcement
officer to spend official time tracking the movements of DAIGs and threatening other

OIG employees with criminal sanctions.
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The evidence shows that Zinser had iustructed Kram and Schenkelberg not to
discuss the audits with Deans, even though Deans was the investigator who developed
the case. Deans questioned them about a rumor that other DOT OIG representatives
were in the Denver area looking into the same funds diversion issues he was
investigating. Deans felt that he had a right to know if they had uncovered something
pertinent to his investigation. Truxal too believed that Deans had a right to know if
other OIG officials had uncovered any information germafe to his investigation.
Kram and Schenkelberg stated that they were uncomfortable with Deans’ questions
because they had been placed in the middle and Zinser ]_iad told them not to discuss
the matter with Deans. They stated that they were intimidated by the prospect that
Deans might accuse them of obstruction of justice for not talking to them about the
audit, but that Deans had not intended to intimidate them. Both auditors denied
making any statements to the effect that Deans was tracking Zinser or Weintrob and
they had no reason to believe that Deans was "tracking” them. Deans denied tracking
Zinser and Weintrob; he did not know that they were in Denver.

Reason 2. Imsubordination

7inser accused Deans of “willful insubordination” by concealing from his
superiors the fact that he was conducting unauthorized investigations in Utah after he
had been directed by his supervisors not to conduct investigations in that jurisdiction.
In addition, the notice stated that Deans’ supervisors did not know that he had sent
the letters and stated that he did not have signature authority for letters to cutside

parties and such letters must be cleared through them.
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The evidence shows that Snee felt that Deans should minimize his activities in
Utah since he had recently been‘acquitted of alleged criminal activity there.
However, he denied that Deans had been instructed not to conduct investigations
there. In fact, Snee met with Deans and Johns in September 1994 to discuss the
Olympic Park case. Johos agreed 10 open 4 file on the matter since it could be
prosecuted out of the USAC in Deaver. Snee and Johns agreed that Deans could
investigate the matter since he would not have to work with the Utah USAO. Truxal
stated that he suggested to Deans that he stay out of Utah because he had been
unfairly prosecuted there, but he did not order him to stay oﬁt of Utah. He denied
that Deans' investigation in Utah was unauthorized.

While Snee agreed that Deans should have coordinated the request letiers with
him, he stated that if he had learned about the letters, he would have counseled Deans
to clear them with him in the future, but he did not consider the matter a basis for
discipiinary action. Truxal disputed the charge that Deans lacked the authority to sign
the Jetters. He stated that while it is the practice for the ageats to sign the requests
for Snee, there is no prohibition against an agent signing his own request, and that
other agents have signed their own reguests with impunity.

Reason 3. Conflict of Interest

Specification 1. Zinser charged that Deans had ipitiated an upauthorized
investigation against Utah State officials while intending to file a claim against the

State, that this was a clear conflict of interest, and that Deans’ requests for
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information concerning the Olympic Park were in support of his claim for damages
and were not related to official government business.

The evidence shows that Deans’ investigation was neither concealed por
unauthorized, and that Snee and Johns agreed that he should investigate the matter. It
also shows that Deans did file a notice of claim to preserve his right to claim damages
incurred by the unsubstantiated indictment. Neither Snee, Truxal, nor Deans could
comprehend how this could be a conflict since Deans’ claim against Utah State
officials involved his wrongful prosecution for ajlcgefi wiretap violations. More
importantly, Deans began the Olympic Sports Park road investigation before he was
indicted. As soon as Deans discovered that the road was not built with federal funds,
he recommended to Johns that the investigation be terminated. Johns stated that
Deans was surprised that his investigative requests would be construed as a conflict of
imterest. As stated supra, neither of Deans’ supervisors thought there was anything
wrong with the request letters and they were aware of both the iﬁvestigatioa and the
indictrment. There was no evidence that Deans was using this investigation to
promote his notice of claim against the State of Utah.

Specification 2.  Zinser charged Déans with inappropriate use of a government
fax machine becanse he transmitted his notice of claim for damages to the state of
Utah on a DOT OIG fax machine.

The evidence shows that Deans admitted faxing his notice of claim on the OIG

fax machine. However, both Truxal and Snee felt that it was appropriate for Deans
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to use the DOT OIG fax machine because he was trying to recover losses from an
unfair indictment which resulted from the performance of official duties.

Tn the notice of proposed removal, Zinser referenced Deans’ disagreement with
Johns and stated that insubordination with respect to the authority of the USAO could
ot be tolerated. Both Snee and Truxal noted that Deans could not have been
insubordinate to Johns because Johns had no supervisory authority over him, and that
the OIG was not required to agree with the USAO. Furthermore, the evidence does
not show that Deans was insubordinate.

Zinser also stated in the notice that in considering the penaity, he fook into
consideration the fact that Deans had on one occasion disregarded his instructions
because Deans had contacted him about a matter on whi’ch Zinser had instructed him
to contact Snee. The evidence shows that Snee told Deans to contact Zinser because
he did not know the answer on a matter that was being decided at headquarters. Snee
stated that it was i:mppro};)riate for Zinser to reference that situation.

The notice also stated that Deans had been counseled regarding his attitude and
lack of appropriate respect for authority and he had failed to heed his supervisors’
warning. Deans, Snee and Truxal all stated that Deans had not been counseled or
warned.

Deans alwaj}s received anmual ratings of "fully successful” or better during his
time as a DOT OIG employee. Truxal stated that he would have rated Deans
"gutstanding” on performance for the year if he had not been removed. Snee was

shocked that Zinser and Schiavo dismissed Deans without consulting him or Truxal,
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and stated that if the USAO had problems with Deans, they should have reported to
them. Snee and Truxal also gtated that Deans had done nothing to warrant removal,
and that they were not consulted in the matier. Johps felt that Solano had over-
reacted to the problems they were having with Deans. Johns also stated that he
thought his problems with Deans had been resolved, and he knew of nothing which
warranted Deans’ removal from federal service. He said that Deans was a good
investigator and he would have no problem in working with him again. Gottlieb
stated that hé was shocked that Deans was removed without an infernal review which
gave Deans an opportunity to present his side of the story. _He said that Deans was a
good agent and a seasoned investigator and he should have been reassigned 0 San
Francisco. Solamo and Surbaugh stated that they never thought that the DOT IG
would remove Deans. - Solano opined that progressive discipline would have been
more appropriate. Solano stated that it was unusual for employees to be removed

without prior serious disciplinary action.

II1. ARGUMENT

Under the Whistieblower Protection Act of 1989 (WPA), the Special Counsel
may request any member of the Board to stay any personael action for a period of
45 days if the Special Counsel determines that there are reasonable grounds to believe
that a personnel action was taken, or is to be taken, as a result of a prohibited
personnel practice. The Board member shall order the stay unless the member

determines that a stay would be inappropriate. 5 U.S.C. § 1214 1AYGD.
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Moreover, the Board should rely on the judgment of the Special Counsel and grant a
request for 2 stay.as fong as it “falls within the range of rationality." In re Kass,
2 MLS.P.R. 79, 86 (1980). In making this determination, the Board is to view the
Special Counsel’s request for an initial stay in the most favorable light. Special
Counsel v. Dept. of Air Force, 61 M.S.P.R. 229, 230-231 (1994); Special Counsel v.
Federal Emergency Management Agency, 44 M.S.P.R, 544, 545-546 (1990).
Although Deans has already been removed, the Board has the authority to sty a
removal action after its effective date. Special Counsel v. Depi. of Transportation,
59 M.S.P.R. 552, 555 (1993); Special Counsel v. Dept. of Veterans Affairs,

58 M.S.P.R. 225 (1993). |

Federal employees .are protected from adverse personnel actions that are taken
because they engage in certain protected activities, including making protected
whistleblower disclosures and exercising their first amendment rights. To establish a
prima facie violation of reprisal for whistleblowing under 5 U.S.C. § 2302(b)(8),
OSC must demonstrate that: (1) Deans made protected disclosures; (2) he was
subjected to a personnel action; (3) the supervisor(s) who recommended or took the
personnel actiops had acmal ar constructive knowledge of his protected disclosures,
and (4) the protected disclosures were a contributing factor in the adverse personpel
decision. Caddell v. Dept. of Justice, 52 M.S.P.R. 529, 533 (1992); Rychen v. Dept.
of Army, 51 M.S.P.R. 179, 183 (1991); McDaid v. Dept. of Housing and Urban
Development, 46 M.S.P.R. 416, 421-423 (1991); see also 5 U.S.C. §8 1214(0)(4),

1221¢e); 5 C.F.R. § 1209.7.
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Deans engaged in protected activity under section 2302(b)(8) when he reported
to his supervisors, Snee and Zinser, on January 16 and February 16, 1995, that the
Denver Airport funding diversion case he was investigating jnvolved seventeen
investigative issues, sOImMe which had potential for ctiminal prosecution. As the
assigned investigator, Deans was in a unique position to observe and appreciate the
potential serlousness and illegality of the purported revenue diversions. See Geyer v.
Dept. of Justice, 63 M.S.P.R. 13 (1994).

7inser was aware of Deans’ protected disclosures, as they were either made o
Zinser or cited in Zinser’s May 17, 1995, letter of proposed removal. The references
to Deans’ protected disclosures in the proposed removal letter and the fact that most
of the charges in the notice were unsubstantiated are evidence that Deans’ protected
activity was a contributing factor in the decision to remove Deans, See Marano v.
Dept. of Justice, 2 F.3d 113’? . 1140 (Fed. Cir. 1993), citz'ngr 135 Cong. Rec.
5032-33 (1988)(expianatory statement on S.20). In addition, the disparity betweenl
Deans’ actions and the penalty is so great that it supports a finding that the decision
was motivated by animus. Ordinarily, employees, like Dcans, with no prior
disciplinary record are subjected {0 progressive discipline. They are not removed
from the federal service for a first offepse, as was the case with Deans. Thus, there
are reasonable grounds for believing that Deans was removed from his position
hecause of his protected whistleblowing.

The first amendment rights of federal employees are protected by OSC under

5 7.8.C. § 2302(b)(11), which prohibits taking or failing to take a personnel action
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Whicﬁ violates a law rule or regulation which implements or directly concerns one of
the merit system principles at 5 U.S5.C. § 2301. Section 2301(b)(2) states that
employees should receive fair and equitable &eatmeni in ail aspects of personnel
management with proper regard for their constitutional rights. The first amendment
implements and directly concerns the merit system principle at 5 U.5.C. § 2301(b)(2), |
which states; "All employees and applicants for employment should receive fair aﬁd
equitable treatment in all aspects of personnel management ... with proper regard for
their privacy and constitutional rights. " Tq establish a claim of reprisal for exercise of
first amendment rights, OSC must prove (1} the employee’s speech was protected by
the first amendment, and (2) the speech was a substantial or motivating factor in the
action ﬁken against the employee. The agency can use the defense set forth im M.
tealthy City School District Board of Educatior: v. Doyle, 429 U.S. 274, 287 (1977);
wiich held that an agency may prevail in a first amendment case if it can show that
the adverse action would bave been taken absent the employee’s protected activity.
The leading cases on speech rights of public employecs are Pickering v. Beard of
Education, 391 U.S. 563 (1968) and Connick v. Meyers, 461 U.S. 138 (1983). In
these cases the Court set forth a number of tests for balancing the rights of employees
to comment on matters of public copcern and the rights of a public employer in
promoting the efficiency of government. The factors which weigh in favor of finding
a federal employee’s speech protected include:

Whether the speech concerned a matter of gencral public interest, Pickering,
391 1.S. at 571.
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The degree to which the public interest is served by encouraging such speech,
id.

Whether the agency had other alternatives available to protect its interests which

would have imtruded less on the employee’s first amendment rights. id., at 372.

On the other hand, the factors which weigh against finding speech protected
include:

Whether the speech interfered with maintaining discipline by supervisors ot

harmony among co-workers, Pickering, 391 U.S. at 579.

Whether the speech undermined a close working relationship in which personal

loyalty and confidence are essential to the effective functioning of govermment,

id. '

Whether the speech damaged the professional reputations of the government
officials, id.

‘Whether the speech fomented confroversy or conflict within the agency or
between the agency and the public, id.

‘Whether the speech impeded the employee’s proper performance of his daily
duties, id., at 572

Whether the speech interfered with the regular operation of the agency

generally. id.

Deans’ comments to Johns about his suspicion that there was a connection
hetween Solano’s trip to Washington and the release of the federal grant money by the
FAA is protected speech because it was perceived by Johns and agency officials as an
inference that Solano, Schiavo, and Pena had engaged in improper behavior. The
jssue of whether high public officials had engaged in improper conduct is clearly a

matter of public interest. In addition, none of the factors which would weigh in favor
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of the agency’s actions are present in this case. Fuﬁhcrmore, the timing of actions by
Solano and Zinser is persuasive evidence that Deans’ was removed because of his
protected speech. Solano’s transmittal of Johns® memoranda, including the one in
which he described Deans’ comments refated to the release of the FAA funds,
occurred soon after Deans made the statements, al}d Zinser’s trip to Denver followed
a few days after he learned of Deans’ comments. It should also be noted that apart
from the issue of whether Deaps’ statement to Johns was protected speech, the
comments were made in a private conversation, and there is no indication that anyone
overh;eard them. Finaily, as noted earlier, Zinser’s reaction to Deans’ protected first
amendment speech, as well as his protectéd whistleblowing, was draconian in pafure,
Indeed, the last event leading to Deans’ removal from federal service was his private
conversation with Johns. The animus displayed by Zinser’s severe overreaction could
only have been engendered by Deans’ protected activity, and not bf’the other
transparent reasons offered by Zinser.

Based on the foregoing, the evidence obtained to date supports a reasonable
belief that Deans was removed from his position because hie made whistleblower
disclosures pro_tected by 5 U.S.C. § 2302(b)(8) and b&causé of his exercise of his first

amendment rights.

V. CONCLUSION
In summary, this request for stay clearly falls within the *range of rationality”

rest articulated in Kass, 2 M.S.P.R. at 96. As stated, on May 20, 1996, the Special
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Counsel filed her report of investigative findings and recommendations with the DOT
OIG, the Board, and the Office of Personnel Management. The granting of a stay
would permit OSC additional time to receive a response to the report and
recommendaticns.

Accordingly, the Special Counsel respectfully requests the Board grant a 45-day

stay of the removal of John L. Deans, and return him to duty as a criminal

investigator in Denver, Colorado,

Respectfully submitied,

Kathleen Day Koch
Special Counsel

William E. Reukauf
Associate Special Counsel
for Prosecution

Pt G

Anthony\J. Cardillo '
Attorney

Office of Special Counsel
Dailas Field Office

1100 Commerce Street
Suite 7C30

Dallas, Texas 75242

Tel: 214/7767-8871
FAX: 214/653-2764

 May 20, 1996
Washington, D.C.
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EriCiosugt

UNITED STATES OF AMERICA
‘MERIT SYSTEMS PROTECTION BOARD

No. CB1214966031T1

SPECIAL COUNSEL,
Ex rel. John L. Deans:
Petitioner, .

Y.

DEPARTMENT OF TRANSPORTATION
OFFICE OF INSPECTOR GENERAL,
Respondent.

JOINT MOTION FOR APPROVAL OF SETTLEMENT
AND SETTLEMENT AGREEMENT

The Petitioner, the Office of Special Counsel (OSC), on behalf of John L. Deass, by
one of its attorneys, Anthony T. Cardillo, Esq., and the Respondent, Department of
Transportation (DOT) Office of Inspector General (GIG), by its attormey, Roger P. Williams,
Esq., jointly move the Chief .Administraﬁ'{e; Law Judge to enter an order recommending that
the Merit Systems Protection Board {the Board) approve the settlement and stipulations
j{)im}y agreed upon by the parties.

In support of this motion; Resporident, OSC, and John L. Deans stipulate and agree
as follows:

SETTLEMENT AGREEMENT
L. All parties admit that the Board has jurisdiction over this matter pursuant to 5 U.S.C.

§§ 1204(a) and 1214(b).
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2. Resporndent will provide back pay 10 John L. Deans within 45 days of the date of
execution of this agreement in accordance with the Back Pay Act, 5 U.S.C. § 5396, 10
include regular and availability pay plus interest, accried leave, and other benefit
entitlements, including Thrift Savings Plan contributions, for the period of June 25, 1995,

through May 22, 1996.

3. Respondent agrees o renwrn Mr. Deans to a GS-1811-12 Criminal Investigator position in
the Denver, Colorado, metropolitan. area and leave him there as long as he remains with the
DOT OIG: Respondent further agrees to find Mr. Deans an office or permit him to
telecommute from Within the Denver metropolitan area. Mr. Deans will be supervised by
the Special Agent in Charge of the San Francisco Regional Office. Mr. Deans will not ¢laim
noncompliance with this paragraph of the Agreement as Jong as he is-assigned in the Denver

area to duties and responsibiiities consistent with Position Description No. 091-95-005.

4. Respondent agrees to pay Mr. Deans the sum of Ten thousand Three hundred Ninety-
three dollars and Thirteen cents ($}D,393-,13) for atorney's fees within 45 days of the date of
execution of this agreement. The parties dgree that such payment constitutes' a full apd final

resolution of the-miatter of reasonable attorney fees and costs,

5. Respondent agrees to remove from Mr. Deans’ Official Personnel Folder and any other
agency files any and all references to his proposed remaoval and removal from federal service

effective June 24, 1995. This includes but is not limited to the Mady 17, 1995, Notice of




Pmpcﬁse_d_ Removal #nd the June 19, i995:, Decision to Rcmf}ve__

6. Respondent agrees not fo provide dny negative information, 1.e., only neutral or positive
information, to any and all prospective employers regarding Mr, Deans. This includes but is

ot limited to his dates of empﬁbyme‘nt, position title, duties, and salary information.

7. Respondenr agrees to use its best efforts to remrieve the 1995 United States: Attorney
Public Service Award given to Mr. Deans by the U.8. Attorney for the Eastern District of
Virginia on April 6, 1996, and present it to him mo later than 45 days after the date of

execution of this agreement,

8. Mr. Deans agrees to voluntarily retire from federal service no later than 3 months after
he becomes eligible for optional retirernent, as determined by the Office of Personnel

Management, provided that he is still employed by the DOT OIG at that time.

9. Mr. Deans agrees not to litigate or relitigate in any forum, judicial or administrative, any
claims arising from the personnel actions -invoivéct in this Petition for Corrective Action,
including his Claim for Damage, Injury or Death against the Department of Transportation.
‘This agreement does not prechide Mr. Deans from pursuing his Claim for Damage, Injury,
ot Death filed with the 'ﬁepaﬁmgm of Justice on September 25, 1996, concerning claims

unrelated te this matter.
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10. This agreement does not constitute an-admission.of :guilt, fault; or wrongdoing by either

the Respondent or Mr. Deans.:

-11. The tetms of this agreement shall not serve as a precedent to seek or justify similar

terms in any subsequent cases.

12. Ali parties have entered into this agreement freely and with full knowledge of its terms

and absent any coercion or duress.

13. The parties agree. that should either the Chief Admi;aistrative Law Judge or the Merit
Systems Protection Board refuse to approve this agreerment in full, eithier party Tnay

unilaterally void all or any part of the agreement,
14. This-document contains the entire agreement between the parties,

Accordingly, in the interests of justice and judicial economy, the parties move for
approval of the Settletent Agreement as set forth herein, and request that the agreement be

accepted and that the Board enter an order consistent with the terms of the agresment.

Respectfully submitted,

Kathleen Day Koch
Special Counsel




William E. Reukauf
Associate Special Counsel
for Prosecution

/l
;1] | -

ey Y Anthony T. Cardillo
Gpunsel for Respondent Attorney

Office of Special Counsel
Dallas Field Office

1100 Conunerce Street
Saite 7C30

Dallas, Texas 75242

John L. Deams
Criminal Investigator

Date:
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Senator STEvENS. Do you think Congress should give the Boards
of Directors that control airports, such as these two, further pow-
ers, with regard to TSA?

Mr. BROWN., Well, you know, that is—P'm sure that’s a difficult
guestion that you all wrestle with. We certainly, as an airport oper-
ator, would like to feel we had some authority with TSA. As you
say, we really don’t pay them for the service that they provide.
They don’t really feel that they are obligated to respond to us. 1
think they try to be good partners, but I think we would like to
have some authority, with respect to the way TSA screeners are de-
ployed, what times of the day, how many lanes are open, and so
on and so forth. And I think the Authority would—I'm spealking
only for myself, the Board has not discussed this—but I think you
would find some support among directors of the Airports Authority
to give us additional powers to have some oversight on the way
TSA deploys its resources. Yes. ‘

Senator STeEvENS. Thank you very much and thanks for your
willingness to serve another term. It’s not an easy task. I'm_sure
it’s a burden coming in from Chio to deal with this. So, we thank
you for what you're doing. We appreciate it very much. :

My, BrowN. Thank you very rmuch, Senator. I very much enjoyed
my service on this Board. It has been a privilege.

The CHamRMAN, Mr. Brown, I thank you very much, and con-
gratalations.

Mr. BRownN. Thank you, Mr. Chairman,

The CHAIRMAN. Our next wiiness is the Inspector General-Des-
ignate, United States Department of Commerce, Mr. Todd J.
Zinser.

Mr. Zinser, welcome, sir.

STATEMENT OF TODD J. ZINSER, NOMINATED TO BE
INSPECTOR GENERAL, U.S. DEPARTMENT OF COMMERCE

My, ZINsER. Thank you, Mr. Chairman, Viee Chairman Stevens,
I prepared a written statement and would like to have it submitted
fox the record if I could.

The CIrarRMAN. Without ohjection, so ordered.

Mr. ZmsgERr. I'd like to summarize that statement briefly.

Pm honored to appear before yeu today as the President’s norni-
nee to be Inspector General of the Department of Commerce. I have
been privileged to testify before this Committee and its Subcopamit-
tees as Acting Inspector General of the Department of Transpor-
tation, and to have contributed to the important oversight work of
this Committee. I would like to thank Secretary Gutiérrez for his
expression of confidence and the Committee, for considering my
nomination expeditiousty. .

Mr. Chairman, as you and your staff know, public service is an
honor. For the past 24 years, 1 have been honored to be a career
civil servant. I began as an investigator with the Department of
Labor in 1983, transferred to the Department of Transportation Of-
fice of Inspector General 16 years ago, in 1991, and for the past 7
years, I have served as Deputy Inspector General, including 8
months as Acting Tngpector General,

Tt iz my firm belief, that throughout my Federal servies, I have
demonstrated integrity, objectivity, commitment to good govern-
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ment, and leadership, characteristics essential to being an effective
Inspector General. The Department of Commerce, like the other
major departments of government, requires an objective, inde-
pendent Inspector General, whe will make fair but tough, fact-
based calls and report to the Secretary and the Congress fully and
forthrightly.

The Inspector General should work constructively with the De-
partment and stakeholders, as a force for positive change and all
parties should constantly strive for a relationship built upen mu-
tual respect and trust. I-f:)wevér, the Inspector General is under an
iab‘solute obligation to report to the Congress about signiicant prob-

ems,

I know that Secretary Gutiérrez shaves this view, and I am con-
fident that, if confirmed, the Office of Inspector General staff and
I, would have a good and open working relationship with the Sec-
retary and the Congress.

My experience at the Department of Transportation OIf in
working with the Secretary and Congress, certainly this very Com-
mitiee, has been entirely positive. This experience has taught me
how to conduct investigations and audits in a credible and con-
structive way. It has helped me appreciate the importance of pro-
viding policymakers with corvent, relevant, factual, and objective
information,

I have learned many other lessons, but would like to stress three
in particular. First, that the hallmarks of independence, ohjectivity,
and nonpartisanship strengthen an IGs credibility, especially when
the findings of an audit or investigation run counter to what may
have been expected. Second, the importance of Congress in pro-
viding oversight and making progress and leading reform. Axnd
third, that government leaders want to get zhead of problems and
expect to hear from their Inspectors General and GAO about risks
and vulnerabilities and their best recommendations for solutions.

If confirmed, I am committed to applying these lessons and my
experience to the andits and investigations performed by the Office
- of Inspector General at the Department of Commerce. As you
noted, Mr. Chairman, in your oversight hearing for the Department
in Auguast, the business of the Department of Commerce is eomplex
and demanding. Its mission includes conserving and managing the
oceans, taldng eare of the census, providing economic opportunities,
predicting the weather, and prometing commerce and innovation
and good stewardship of the resources that contribute o our eco-
nomic prosperity.

Secretary Gutidrrez, similarly, emphasized that the rootis of the
Department are firmly grounded in premoting commerce and eco-
nomie growth, and exercising stewardship of our oceans and water-
ways.

I want to assure the Committee that, if confirmed, those issues
wﬂill have the highest priority for the Office of Inspector General as
well.

My, Chairman, that coneludes my statement. 1 would be pleased
{:10 respond to any gquestions you or Vice Chairman Stevens may

ave.

[The prepared statement and biographical infermation of Mr,
Zinser follow:]
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PREPARED STATEMENT oF ToDD J. ZavseRr, NOMINATED 10 BE INSPECTOR (ENERAL,
U.8. DEPARTMENT OF COMMERCE

Chairman Inouye, Vice Chairman Stevens and Members of the Committee:

I am honored to appear hefore you today as President Bush’s nominee to be In-
spector General of the Deparbment of Commerce, I have been privileged to festify
hefore this Committee and ita Subcommittees as Acting Inspector (eneral of the De-
poartment of Transportation (DOTY, and to have contributed to the Commitioe’s vital
ove{.%:%:l[ié)work while leading the {alented staff at the DOT Office of Inspector Gen-
era )

The Inspector General position in a large Federal agency such as the Department
of Commerce is a very important and challenging one. I would like io thank Sec-
rotary Gudiérrez for his expression of confidence and the Committee for considering
my nomination expeditiousty, I would aise like to express my appreciation to Inapec-
tor General Calvin Scovel, and former Inspector General Kenneth Mead, for their
support over the past 10 years at DOT. [ would also like to extend my thanks te
the staff at the DOT Office of Inspector (Jeneral, with whom I have had the privi-
lege of gerving for the past 18 years. Finally, but not least, I want to thank my chil-
dren, Ken, Philipp, and Corinne, for their love and support, especially at this time
as I seek the Commitiee’s approval for becaming Inspector General at the Depart-
ment of Commerce.

For the past 24 years, I have been a carcer civil servant. I began as an investi.
gator with the Department of Lahor in 1983 and transferred to the Depariment of
Transportation, Office of Tnspector General, in 1891 where, for the past 7 years, [
have served as Deputy Inspector General. From February 2008 to October 2006, T
also served as DOT’s Acting Inspector Geneval, It is my firm belief that throughout
my Pederal service I have demonstrated integrity, objectivity, commitment to good
gﬂvlernment, and leadership—characteristica essential to being an Inspector Gen-
eral,

T am most proud of my 16 years eonducting audils and investigations of transpor-
tation issues and programs at the Department of Transportation. I believe the OIG
staff and 1 truliz made a difference in helping Congress and DOT in their efforfs
fo provide for the economic well-being and competitiveness of the country and en-
sure & safer, more secure, efficient, and effordable transporiation system. If con-
firmed, T would sirive to make the same contributions in sugport of the important
mission of the Department of Commerce,

It is against this backdrop that I would first Hke to express my view of the Inspec-
tor General’s role in the Federal Government.

The Inspector General Act was passsd in 1978 and provides that the Inspector
General will conduct audits and investigations {o impreve the econemy, efficiency,
and effectiveness of government programs and to detect and prevent fraud, waste,
and mismanagement. My view is that the Department of Commerce, like the other
major departments of govermment, requires an independent, objective Inspector
General, who will make fair but tough, fact-based calls and report to the Secretary
and the Congress fully and forthrightly. Further, the Inspector General should work
with the Secretary, senior departmental managers, and Congress as & foree for posi-
tive change. ;

The Secretary, Deputy Secretary, and Inspector General must also have a twe-
way open line of communication and it should be used on & regular, ongoing basis,
1 understand full well that the same is true for the relationship between the Inspee-
tor General and the Congress. The Inspector General shoudd work constructively
with the Department and should constantly strive for a relatienship built upon mu-
{ual respect and trust. However, the Inspector General alse is under an absolute ob-
Hgation to yeport to the Congress about significant preblems. 1 koow that Becretery
Gutiérrez fule shares this view and I am confident that, if confirmed, the Office
of Tnspector General staff and I would work hard to have a good and open working
relationghip with the Secretary and the Congress,

My ezperience at the DOT OIG in working with the Sescretary and Congress has
been ontirely positive, 1 consider myself forlunate to have worked with DOT and its
modal administrations, the House and Senate, Members of both parties, and varicus
transpertation constituencies. This experience helped me learn ehout the implemen-
tation and impact of national programs; understand how decisions are made; appre-
ciate the importance of providing pelicy-makers with current, relevaat, factual and
objective information: snd conduct investigations and sudits in a credible and con-
structive way.

I have learned that the hallmarks of independence, objectivity, and nonpartisan-
ship strengthen an IG’s credibility, especiaily when the findings of an andit or inves-
{igation run counter to what may have been expected. I have also learned sbout the
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importance of Congressional oversight in making progress and leading reform. My
experience at the DOT OIG hes also taught me thai gevernment leaders want fo
get ahead of problems and oxpect the Inspectors General and GAOQ to tell them
about risks and vulnerabilities and to provide their best recommendations for sclu-
tions, ’

As Deputy Ingpector Genera) for the past 7 years, I managed a talented staff of
about 430 in directing audits and investigations. Our work since 2000 has vesulted
in more then 700 reports covering a broad range of audit findings in the transpor-
tation modes and approximately 140 festimonies to Congressional commitiees, The
basic standards of objectivity, independence, and high quality were fundamental in
all our work, reports, and testimony, Much of this work was undertaken in response
to requests from this Committee, and other Senate and House authoyvization and ap-
propriation commitiees.

1 know first-hand the importance of the Inspeetor General function and kow a
large Department and its subordinate agencies operate. The audit and investigative
functions of the Inspector Genersl, under the umbrella of independence and objec-
tivity are directed toward identifying and preventing fraud, waste, and inefficiency,
If confirmed, I am committed to applying this base of experience to the audits and
investigations performed by the 01%(:3 of Inspector (General at the Department of
Cemmerce. I am equally commitied, if confirmed, to providing the strong leadership
necessary to address the cwrrent challengss facing the Office of Inspecfor General
1 will worlk with this Commitéee and the Congress to address these challenges head

on,

Mpr, Chairman, the worl of the Inspectors General covers a broad front and in re-
cent years the Inspector Genersl community has been requirved by Congress o issue
annual reports on the top challenges facing their respective deparbments, Those re-
ports are intended to focus attention on the most pressing issues and serve te aid
both Congress and the Administration in serving the American pecple,

This seems particularly important for the Department of Commerce. As you neted,
Mr. Chairman, in your oversight hearing for the Department in Avgust of this year,
the business of the Department of Commerce is complex and demanding. Its mission
includes conserving and managing the oceans, ensuring the aceuracy of standards
of measurement, taking care of the census, providing economic opportunities, pre-
dicting the weather, promoting commerce and innevation and good stewardship of
the resouress thet coniribute to our economic prosperity. Secretary Gutiérrez simi-
larly emphasized that the roots of the Department are firmly grounded in promsting
commerce and economic growth, and exercising stewardship ever our oceans and
waterways, I want to assure the Commitiee that, if confirmed, these issues will
heve the highest priovity for the Office of Inspector General as well, .

Mr. Chairman, this conclodes my statement. I will be pleased ko respond to any
questions you or the other members of the Committee may have.

A. BICGRAPHICAL INFORMATTON

1. Name (Indude any former names or nicknames vsed): Todd J, Zinser.

2. Position to which nominated: Inspector General, U.S. Department of Cormmerce.
a. 2333 of Nomination; September 7, 2007,

4, ress:

Residence: Information not released to the publie.

Office: U8, Department of Transportation, West Wing, 7th Floor, 1200 New
Jersey Averme, SB, Washington, DC 20580, :

5. Date and Place of Birth: September 6, 1857; Cineinnati, OH.

8. Provide the name, (fnsition, and place of employment for your spouse (if mar-
ried} znd the names and ages of your children (ncluding stepchildren and chitdren
by a previsus marriags). -

Spouse: Mone (Divorced); Children: Kenneth Zinser, 18; Philipp Zinser, 14;
Corinne Zinser, 12.
7. List all college and graduate degrees. Provide year and school atiended.

Miami University, Oxford, OH, Master of Arts, Political Secience, 1980,
Northern Kentucky University, Bachelor of Arts, Political Science, 1979,

B, List gll post-undergraduate emgloyment, and highlight all management-leve]
jobs held and any non-managerial jobs that relate to the position for which you are
nominated.
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U.8. Department of Transportation.

Peputy Inspector Genersl, 2001-present.

Acting Ingpector General, February—QOctober 20086,

Assistant Inspector Generai for Investigations, 1956-2001.

Depuly Assistant Inspector General, 19941996,

Special Agent-in-Charge, New York, NY, 19311994,

U.8. Department of Laber, Office of Lubor-Management Standards.
Deputy Regional Administrater, New York, NY, 1880-1991.
District Director, New Haven, CT, 1987-1989.

Labor Investigator, Cincinrgati, OH, 1983-1987 (non-management).

Cumpbell County Kentucky Fiscal Cowrt.
Director of Administration, 1983,
Executive Assistant, 1982-1983.

Austin Community College, Austin, TX, Instructor (Part-Time), 1981

Texas House of Represeniatives, Research Assistant, 1981,
White Howuse Intern, 1980,

9. Attach & copy of your résumé. A copy is atlached,

10, List any advisory, consultative, honorary, or other part-time service or posi-
tions with Federal, Btate, or local governments, other than those listed above, with-
in the last & years: None,

11, List positiens held as an officer, divector, trustee, partner, proprietor,
agent, representative, or consullant of any corperation, compsny, firm, partnexship,
or other husiness, enterprise, educational, er other institution within the last &
years: None.

12, Please list each membeorship you have had during the past 10 years or cur-
rently hold with any civie, social, charitahle, educational, polilicai, professional, fra-
ternal, benevolent or veligious organization, private club, or other membership orga-
nization. Include dates of membership and any positions you have held with any or-
ganization, Please note whether any such club or organization restricts membership
on the basis of sex, race, color, religion, national origin, age, or handicap.

Senior Executive Association, 2002—present,

Robinson Tee Hockey Club, Fairfax, VA, President, 2006,

Boy Sconts of America, Troop 1847, Burke VA, 2002-Present,
Terra Centre Blementary PTA, Treasurer, 1959-2000.

13. Have you ever heen a candidate for and/or held a public office (elected, non-
elected, or appointed)? ¥ so, indicate whether any campaign has any outstanding
debt, the amotnt, and whether you are petsonally liable for that debt. No.

14. Ttemize all politieal contributions to any individual, campaign erganization,
political party, political action committee, or similar entity of $500 or more for the
past 10 years. Also list all offices you have held with, and services rendered fo, a
state or nationa) political party or election committes during the same period: None.

15, List all schelavships, fellowships, honorary degrees, honorary seciety member-
ghips, military medals, and any other special recegnition for outstanding service or
achievements. ‘ :

Secretary’s Gold Medal—Katrina Task Force.
Secretary's 9/11 Medal.

18, Please list each beok, article, column, or publication you have authored, indi-
vidually or with others. Also list any speeches that you have given on topics rel-
evant to the position for which you have been nominated. Do not attach copies of
these publications unless otherwise instrocted.

“T'ool Time,” Journal of Public Inguiry, FalliWinter 1998,
17. Please identify each instance in which you have testified orally or in writing

before Congress in a governmental or nongovermmental capacity and specify the
date and subject matter of each testimony.

Dato Huhjeet Cmto/Suhomte

9-20-2006 Observations on FAA’s Oversight ef House Cmte on T&L
Aviation Safety Bubemte on Aviation
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Date SBubjeet, Cmte/Subemie
7-13-2006 Lower Manhattan Reconstruction: House Cmie on Homeland Security
Lessons Learned from Large Trans- Subemte o Management, Enfegration,
portation Projects and Oversight
B6-21-2006 Observations on Current and Future House Cmte on T&I
Efforts ko Modernize the National Air-  Sebemte on Aviation
apace System
542008 Household Goods Moving Fraud Senate Cmte en Commerce, Seience,
and Transportation
Subemies on Transporéation and Mer-
chant Marine
3-28-2008 Perspectives on FAA's FY 2007 Budg-  Benate Cmie an Commerce, Seience,
et Requast and the Aviation Trust and Transporiation
Fand Subemte an Aviation
3-18-2006 Pipeline Safety: Progress and Remain-  House Cinte on Trans. and Infra.
- iog Challenges Subemte on Highways, Transit, and
Pipelines
5-11-2006 Backgrownd Checks for Holdars of Housa Cmte on Trans. and Infra,
Commereial Drivers Licenses with Subcmte un Highways, Transi and
Hazardons Materials Endorsement Pipelines
3-30-1395 FAA Trainiag Programs Heuse Cmte on Appropriations

Subemte on Transportation

18. Given the eurrent mission, major programs, and major operational ohjectives
of the department/agency to which you have heen nominated, what in your back.
ground or employment experience do you believe affirmatively qualifies you for ap-
pointmant to the position for which you have been nominated, and why do you wish
to serve in that position?

My experience as Deputy Inspector General at the Department of Transportation
for the past 8 years, including 8 months as Acting Inspecior General, and my other
exéeutive and managerial experience with the DOT OIG and the Department of
Labor gained during my 24 years of Federal service, affirmatively qualifies me for
this appointment.

I 'wish to serve as Inspector General at the U.S. Department of Commerce because
of the importance of the Inspector General in preventing and detecting fraud, waste
and abuse and promoting economy and efficiency in Departmental programs and op-
erations, I believe my appointment could benefit the Department and the Office of
Inspector General at this critical time for the OIG. The important mission and pro-
grams of the Dspartment of Commerce require an Inspector General focused on in-
tegrity, stewardship ond getting the most En' the taxpayers’ dollars.

19.What do you believe ave your respousibilities, if confirmed, to ensure that the
department/agency has proper management and accounting controls, and what ex-
perience da you have in managing a large erganization?

The operations of the Office of fnspector General should be held to & higher stand-
ard within a Department since the OIG must, in turn, audit and investigate the op-
ervations of the Department. If an OIG does not have proper management and ae-
counting controls for iks own operation, it dimindshes the OI®'s standing o meke
recommendations with respest to the operations of cther agencies of the Depart.
ment. As Deputy Tnspector Geneval at DOT, 1 divectly supervise the operations of
the OIG, with total budgetary resourees of approximately $70 million and a staffing
level of approximately 430 located throughout the United States, including 12 Sen-
ior Bxecutives,

20. What 2o you believe to be the top three challenges facing the department/
agency, and why?

Promptly resolve ongoing investigations Ly the Congress and the Office of Special
Counsel concerning the operations of the OIG.

Address organizational and workforee issues resulting from those investigations.

Plan and implement oversight of the Department of Commerce, concentrating on
iélmse programs and operations of most impertance to the Administration and the

ongress,

B. POTENTIAL CONFLICTE OF INTEREST

1. Describe all financial srrangements, deferred compensafion agreements, and
other continuing dealings with business associates, clients, vr customers, Please in-
clude information related to retirement accounts.

I have no financia] errangements, deferred compensstion agreements or ¢iher con-
tinuing deakings with business assotiates, clients, or customers, Retirement accounts
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consist of retirement coverage under the Civil Service Retirement System and annuo-
ity and IRA accounts disclosed on my Public Financial Disclosure Report, SF278.

2, Do you have any commitments or agreements, formsl or informal, to maintain
employment, affiliation, or practice with any business, association or other arganiza-
tion during your appeintment? If so, please axplain: None.

3. Indicate any investments, obligations, liabilities, or other relationships which
could invalve potential conflicts of intersst in the position to which you have been
nominated.

My three children and I hold stock in a company with a wholly-owned subsidiary
in the broadeasting industry, Ethice Counsel for the Department of Commerce has
determined that I do not have to divest these holdings, but if a matter arises in
the Inspeetor (General’s Office that could affeet the financial interests of this wholly
owned subsidiary {or the pareni company), it would be necessary that I recuse my-
seif from participating in the matter, In the event my participation in a2 matter from
which 1 am disqualified is important to the government, L will seek advice from an
ethics official on means to resolve any conflict of interest, such as by divestiture or
by ohtaining & conflict of interest waiver,

4. Describe any business relationship, dealing, or financial transaction which you
have had during the last 10 years, whather for yourself, on behalf of a client, or
acting as an agent, that could in any way constitute or result in a possible conflict
of interest in the position to which you have been nominated: Noxe,

5. Deseribe any activity during the past 10 years in which you have been engaged
for the purpose of divectly or indirectly influencing the passage, defeat, or modifica-
tion of any legistation or affecting the administration and execution of law or publie
policy: None. : )

6, Explain how you will resclve any potential conflict of interest, including any
that may be disclosed by your respanses to the ebove items.

I will seel and clesely foliow the advice of the Department’s Ethics Counsel in
accordance with my Ethics Agresment with the Department of Commerce, which is
documented by memorandum dated August 2, 2007, to Barbara 8. Fredericks, As-
gistant General Counsel for Administration,

C, LEGAL MATTERS

1. Have you ever been disciplined or cited for a breach of ethies by, or been the
subject of a complaint fo any court, administrative agency, professional sssociation,
disciplinary committee, or other professional group? If so, please.explain.

I have never been disciplined or cited for a breach of ethics, However, within
weeks of my becoming Acting Inspector General at DOT in February 2008, I self-
reported to the President's Ceuncil on Integrity and Efficiency (PCIE), an anony-
mous compiaint that I received. The letter asserted that with the departure of the
former DOT IG, I would be “unchecked” in my “misconduct and mismanagement.”
The six allegations contained in the letier all related to my management during the
tenurs of the former IG but provided no explanation why these allegations were not
raised with the former I during the 6 years Y served as his Deputy, After review
by the PCIE Integrity Committee, the PCIE determined that the compleint did not
establish specific wrongdoing and referred the complaint back to me and the Depart-

mekt,

The PCIE aldo received an anonymons complaint in September 2008, alleging that
1 was “covering up” an infernal investigation into a stolen DOT OIG laptop com-
puter. In response, the Acting Deputy Inspector General wrote to the PCIE and in-
formed them that he had heen assigned by me, weeks before the date of the com-
plaint, fo conduct the investigation and that I was not involved in managing the
investigation. The PCIE also closed its file on this allegation,

2, Have you ever been investigated, mrrested, charged, or held by any Federal,
State, or other law enforcement authority of any Federal, State, county, or munic-
ipal entity, other than for a miner traffic offense? If se, please explain: No.

3, Have you or any husiness of which you are or were an officer ever been in.
volved as a parfy in an administrative agency proceeding or civil litigation? If so,
please explain: No

4, Have you ever been convicted (including pleas of guilty or nole coniendere} of
any criminal violation other then a minor traffic offense? If so, please explain: No.

5, Have you ever been accused, formally or informally, of sexual harassment or
dist.iﬂminl?tion on the basis of sex, race, religion, or any other basis? If so, please
explain: No.

8. Please advise the Committee of any additional information, favorable or unfa-
ﬁrable, which you feel should be disclosed in connection with your nomination:

one, .
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I, RELATEONSHYIP WITH COMMITTEE

1. Will you ensure that your department/agency complies with deadlines for infor-
mation set by Congressional committees? Yes.

2. Will you ensure that your department/agency does whatever it can to protect
Congressional witnesses and whistleblowers from reprisal for their testimony and
disclosuwres? Yes. .

3. Will you cooperate in providing the Committee with requested witnesses, in-
cluding technical experts and career employees, with firsthand knowisedge of matters
of interest to the Committes? Yes.

4. Are you willing to appear and testify before any duly consiituted ecommitiee of
the Congress on such oecasions as you may be reasonably requested to do so? Yes.

RESUME OF TODD J. ZINSER

Professional Experience

.8, Department of Transportation, Gffice of Inspector General, Washington, D.C.
geputy) Inspector Genera!l, Career Semior Execubive Service (Avgust 2001 to
resent,
Duties: Lead the Office of Inspector General oversight of all Departmental pro-
ams and operations, Manage the daily operations of the OIG—Piscal Year 06
udgetary resources of $70 million and authorized staffing level of 430. Supervise
12 members of the Senior Execuiive Service responsibie for audits, investigations,
legal and econamic analysis. Served as Acting Inspector General from February 11,
2006 to October 26, 2006. :
Examples of Fiscal Year 06 accomplishments include:
» Presented testimony before Congress 11 times {personally testified 6 times);

« Issued audit veports which contained over 200 recommendations which identi-
fied more than $880 million in questioned ecosts and funds for betier use; and
recavery of approximately $71 million; and

+ Conducted investigations resulting in 169 indictments; 177 convictions; fines,
restitution and recoveries of approximately $48 million, and 210 administrative
actions and debarments.

1.8. Deparbment of Transpomtation, Office of Inspector Gensral

. éggi{;}tant Inspector General for Investigations—SES—(January 1926 to August

. ]fepu{;y Assistant Inspector General for Investigations (Octeber 1994 to January
9963, ’

o Special Sgent-in-Charge, New York, NY {October 1991 to September 1984},

1.8, Department of Labor, (ffice of Labor Management Standards

-» Deputy Regional’ Administrator, New York, NY (May 1889 to Octoher 19913,

» District Director, New Haven, CT (CGetober 1887 to May 1988).

« Labor Investigator, Cincinnati, OH (December 1983 to Oetober 1987),
Edueation .

Miami University, Oxford, Chio, Masters of Art, Political Science, 1980.

Northern Kentacky University, Bachelor of Avts, Pelitical Science, 1979,

Honors and Awards
Secretery's Gold Medal—Katrina Task Foree (2006); Secretary’a 9/11 Medal.

References
Axailable upon request.

The CHalrMAN. I thank you very much, sir. Your previcus two
Department Inspectors Generval resigned in the midst of con-
troversy, What do you intend fo do ie restore confidence in your
Department, and alse on this Committes?

My, Zinser. Thank you, Senator. I am more familiar with the cir-
cumstances involving the immediately preceding Inspector General
at the Department of Commerce. I am also aware that there are
2 number of Ingpectors General that are facing serutiny in the gov-
ernment. ¥ think it’s unfortunate. I think my plan is fo first resolve
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whatever ocutstanding investigations are ongoing at the Depart-
ment of Commerce. o

1 would also address the workforce issues that have been created
by those investigations. I would also like o prepare an effective
oversight plan for the office and begin agsin worling with the Con-
gress and the Department te oversee the important programs that
the Department is responsible for, In my experience, sir, I think we
have to let the work of the office rebuild its reputation and con-
tribute to the oversight that is necessary for the Depertment of
Commerce. '

Th{la? CHATEMAN. How would you rate the morale in your Depart-
ment?

My, ZiNgER. I don’t have any firsthand knowledge at this point,
gir, but my understanding is that morale is low.

The CEamMAN, T thank vou very much for your candor,

Mr. Vice Chairman?

Senator StEvENS, Thank you very much,

You have indicated in your written statement that you want to
increase communication between your office and Congress. You just
mentioned that here. What do you have in mind?

Mr, ZINSER, Sir, I can only respond based on the experience that
1 have had at my carrent employment at the Department of Trans-
portation Office of Inspector General.

Senator STevENS, You are not intending to send up lobbyists or
something for the 1G's Office are you?

Mr. ZiNsegr. No sir, I want to have an open communication with
the staff of the committees of jurisdiction, make sure that we are
aware of the issnes that they view as important, and determine
whether ar not there is any work that the Department of Com-
merce Office of Inspector General could do fo contribute to that.
That is what I wonld have in mind by opening communications
more, in terms of building an oversight agenda for our office.

Senator STRVENS, The Chairman asked about the morale of the
Department. Now, do you {hink morale is something the Inspector
General should be concerned with? :

Mr, ZINSER. Sir, I took the guestion to mean the morale of the
Office of Inspector General at the Department of Cemmerce. I do
think that would be an important jssue to address straight away,
gir,

Senator SteVENS. | misundersteod. I thought the Chairman was
speaking about the whole Department,

The CHAIRMAN, No, just——

Senator StHEVENS, Just your own office,

Mr. ZINSER. Yes, sir,

Senator STEVENS, What's your opinion about the morale of the
whole Department? :

Mr. ZINsER. Well, again sir; I don’t have any firsthand experi-
ence, but from those who Fve spoken to about the Department of
Commerce, I've heard nothing but good things aboui the people
that work there and they are very good to work with. In my meet-
ings with Secretary Gutiérrez and former Deputy Secretary Samp-
son, 1 did get a good feeling that they understand the role of the
Inspector (General, they appreciate it, and that they are looking for-
ward to having a confirmed Inspector General.
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Senator STEVENS. And you have been the acting Inspector Gen-
eral at one time, right?

Mr. ZINSER. Yes, sir, with the Department of Transportation.

Se%ater STEVENS. Oh, you have not been acting in this Depart-
ment? .

Mr, ZINSER. No, gir.

Senator STEVENS. Well, thank you, thank yeu very much for your
service. | think thig hag got to be ome of the toughest jobs, to be
within the Department, yet be the critic of i, So, I wish you well.

My, ZsER, Thank you, sir,

The CHAIRMAN, And 1 wish you well, sir. Thank you

Mr, ZINsER. Thank you, Mr, Chairman,

The CHAIRMAN, Our next witness is the Commigsioner-Designate

of the Federal Maritime Commission, Mr. Carl B. Kresa,
" Mr. Kress, welcome, sir.

STATEMENT OF CARIL B, KRESS, NOMINATED TO BE
COMMISSIONER, FEDERAL MARITIME COMMISSION

Mr, KrEss. Thank you, Mr, Chairman, Mr. Vice Chairman, Mem-
bers of the Committee. Thank you for this opportunity to appear
before you teday. I have submitted a statement as well, and would
like to summarize those remarks here.

The CHATRMAN, Without ohjection, so ordered.

Mr. KrESS. Thank you. I'm honored to have been nominated by
the President to serve as Commissioner on the Federal Maritime
Commission and to be considered by this Committee.

Before 1 get started with my comments, I would like to take a
moment to express particular thanks te my parents, retired U8,
Army Corps of Engineers Cclonel Carl E‘ranklin, .and Mrs.
Roswitha Kress who, unfortunately, were not able to make it today,
but I think due to the wonders of the World Wide Web, may be
watching from California and Germany respectively at this time.

I, also would Like %o thank for her suppoert my woenderful fiancée,
Molly Gower, who is here, as well as her family who I would like
to introduce: her parents, Mr. and Mrs. John and Mary Gower, and
Cathy Muha, her sister, and Richard Muha, her nephew, who is a
star lacrosse player at Richard Montgemery High School in Rock-
ville, T wanted to get that on the record.

And, of course, many thanks to all of my friends and cclleagaes
who have been with me over the years, many of whom are here
today, as well.

Ensuring both the efficiency and security of our Nation's irade
flows is a complex and challenging fask in this post-9/11 environ-
ment, and I seek the cppertunity to coniribute to that vital goal as
a Commissioner, :

The Federal Maritime Commission’s role as the independent
body responsible for regulating ccean-borne transportation in the
foreign commerce of the United Stafes, places the Agency in a key
position in Ameriea’s commercs.

The Commission fosters a fair, efficieni and secure maritime
transportation system through its policies and regulations, protecis
U.S. maritime commerce from unfair trade practices, works with
shippers to ensure compliance with U.S. shipping laws, and assists
in dispute resolution.
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From: Scovel, Calvin L. [mailte:Calvin,Scovel@oig.dot.gov]

Sent: Monday, September 14, 2009 9:27 AM

To: Porcarl, John (OST)

Cc: Dobbs, David {OIG); Calvaresi-Barr, Ann (OIG); Barry, Timothy M {OIG)
Subject: Additional matters (Close Hold, pls}

Johp—:

My apologles, but | overlooked 4" items that | wanted to bring to your attention when we met this momingu

i also decidsed to reassign Rick Beitel, Asst 1G for Special Investigations and Analysis, for performance reascns, | have
not yet announced this move, which will he effective Sep 27, but will do so shortly befare that date. Rick’s group works
with CGC and FAA on whistle blower cases and | want to ensure we can continue that important work with the least
possible disruption.

VriCal
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From: ‘ S
Sent: Wednesday, August 19, 2009 10:40 PM
Fo: Barry, Timothy M; Scovel, Calvin L Dailey, Susan

. Subject: FW: Number breakdowns in JI-3..,

HE Rick wanted thase numbers and | thought you might be Interested as well,

b

Sent: Wednesday, August 19, 2009 10:3% PM
To: 'Beitel, Rick' ‘
Subject: Number breakdowns...

Rick — per your request....of the 16 people Interviewesd (not including you), 9116 (56%) said that they don't trust you; 6/16
or 38% said they are afraid of you {in terms of the impact you coutd have on their careers); and 5/16 (32%) consider you
part of the "Old Guard",

| hope this meets your needs,
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* ATTACHMENT

The term “records™ is to be construed in the broadest sense and shall mean any written or
graphic material, however produced or reproduced, of any kind or description, consisting
of the original and any non-identical copy (whether different from the original because of
~ notes made on or attached to such copy or otherwise) and drafis and both sides thereof,
_ ‘whether printed or recorded electionically or magnetically or stored in any type of data
bank, including, but not limited to , the following: correspondence, memoranda, records,
‘summaries of personal conversations or interviews, minutes or records of meetings ot
conferences, opinions or reports of consultants, projections, statistical statements, drafts,
contracts, agreemeénts, purchase orders, inveices, confirmations, telegraphs, telexes, '
agendas, books, notes, pamphlets, periodicals, reports, studies, evaluations, opinions,
logs, diaries, desk calendars, appoiniment books, tape recordings, video recmdmgs e-
mails, voice’ mails computer tapes, or other computer stored matter, magnetlc tapes,
microfilm, microfiche, punch cards, all other records kepf by electronic, photographic, ot -
‘mechanical means, charts, photographs, notebooks, drawings, plans, inter-office
commurglcatmns, intra-office and inira-departmental communications, transcripts, checks.

and gaﬁoeled checks, bank statements, ledgers, books, records or statements of aceounts, "~~~

and papers and things similar to any of the foregoing, however denominated.

The terms “relating,” “relate,” or “regarding” Bs to any given subject means anything that- . . . L
consti’m‘ces con.taius 'embodics identifies, deals with, or is in any manner-—wha’csoever-,-‘ TR




