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 QUESTIONS PRESENTED 
 
 In November 2012, the district court denied a motion to dismiss, ruling that 

Baze v. Rees does not require a prisoner to propose an alternative means of 

execution in order to state an Eighth Amendment claim attacking the state’s 

method of execution. That non-final order was, of course, not appealable. Thirteen 

months and four execution protocols later, however, the Eighth Circuit granted 

respondents’ mandamus petition, which sought relief from orders requiring them to 

disclose the identities of the compounding pharmacy that supplies Missouri’s 

execution drug and the laboratory that analyzes it. Respondents invoked a “state 

secrets” privilege against this disclosure.  The Court of Appeals declined to reach 

the privilege issue, but instead held that the district court “clearly” abused its 

discretion in ordering disclosure because, back in 2012, it should have dismissed the 

Eighth Amendment claim for plaintiffs’ failure to plead an alternative means of 

their demise—a contention not raised by respondents when resisting the district 

court’s discovery rulings. This case presents the following questions: 

I.  Whether Baze v. Rees requires a plaintiff alleging an Eighth Amendment 

violation predicated on one method of execution to allege an alternative to the       

challenged method in order to avoid dismissal? 

II.  Whether the Court of Appeals lost jurisdiction over the mandamus action 

when the identities of the pharmacy and laboratory became publicly known? 

III.  Whether the Court of Appeals wrongly encroached on the merits of a non-

final order under the guise of resolving a petition for extraordinary relief? 
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PETITION FOR WRIT OF CERTIORARI TO 
THE UNITED STATES COURT OF APPEALS 

FOR THE EIGHTH CIRCUIT 
 

The Petitioners, David S. Zink, Michael Worthington, John Winfield, Michael 

A. Taylor, Leon Taylor, Walter T. Storey, Herbert Smulls, William Rousan, Earl 

Ringo, Roderick Nunley, John C. Middleton, Paul T. Goodwin, Jeffrey R. Ferguson, 

Andre Cole, Reginald Clemons, Cecil Clayton, Mark Christeson, Russell Earl 

Bucklew, and David M. Barnett, respectfully pray that a writ of certiorari issue to 

review the judgment and opinion of the United States Court of Appeals, rendered in 

these proceedings on January 24, 2014. 

 

OPINIONS BELOW 

The Eighth Circuit Court of Appeals, en banc, granted the respondents’ 

petition for writ of mandamus. The opinion is not yet published.  It is reprinted in 

the appendix to this petition beginning at page 1a.  Judges Bye, Murphy and Kelly 

dissented.  The dissenting opinion begins at page 16a.  The order of the panel of the 

Eighth Circuit Court of Appeals is reprinted in the appendix at page 25a.  The order 

of granting rehearing en banc is reprinted in the appendix at p. 26a. The docket text 

orders of the U.S. District Court, Western District of Missouri, are reprinted in the 

appendix beginning at page 27a.  The order of the Eighth Circuit Court of Appeals 

denying petitioiners’ petition for rehearing is reprinted in the appendix to this 

petition at page 29a. 
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JURISDICTION 

The United States Court of Appeals, Eighth Circuit, en banc, entered 

judgment on January 24, 2014. That court denied a timely petition for rehearing en 

banc, on January 27, 2014.  

 The jurisdiction of this Court is invoked under 28 U.S.C. §1254. 

 

 STATUTORY AND CONSTITUTIONAL PROVISIONS INVOLVED 

U.S. Const. Amend. VIII 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 

unusual punishments inflicted. 

 

U.S. Const. Amend. XIV, Section 1. 

All persons born or naturalized in the United States, and subject to the jurisdiction 

thereof, are citizens of the United States and of the state wherein they reside. No 

state shall make or enforce any law which shall abridge the privileges or 

immunities of citizens of the United States; nor shall any state deprive any person 

of life, liberty, or property, without due process of law; nor deny to any person 

within its jurisdiction the equal protection of the laws. 
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28 U.S. Code §1651  Writs 
 
(a) The Supreme Court and all courts established by Act of Congress may issue all 

writs necessary or appropriate in aid of their respective jurisdictions and agreeable 

to the usages and principles of law.   

 (b) An alternative writ or rule nisi may be issued by a justice or judge of a court 

which has jurisdiction. 

 

Federal Rules of Civil Procedure 12(b)  How to Present Defenses.  

Every defense to a claim for relief in any pleading must be asserted in the 

responsive pleading if one is required. But a party may assert the following defenses 

by motion: 

. . .  

 (6) failure to state a claim upon which relief can be granted 

 

 STATEMENT OF THE CASE 
 

This mandamus action arises out of a discovery dispute in the petitioners’ 42 

U.S.C. §1983 action contending that the method of execution used in Missouri 

violates the Cruel and Unusual Punishments Clause of the Eighth Amendment to 

the United States Constitution, along with other related claims of constitutional 

and statutory violations.  A brief history of the litigation will assist the Court in 

deciding this petition. 
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On May 15, 2012, Missouri’s Department of Corrections announced that it 

would conduct lethal injection executions by administering a massive dose of the 

anesthetic propofol.  No execution using propofol had ever occurred before this 

announcement.  On June 26, 2012, 42 days later, petitioners here1 filed a 

 civil action in the Circuit Court of Cole County, Missouri, alleging constitutional 

and statutory violations inherent in the new execution protocol.  The respondents 

removed the action to federal court on August 1, 2012.  On November 16, 2012, the 

U.S. District Court for the Western District of Missouri overruled the respondents’ 

motion to dismiss the action as to the Eighth Amendment, ex post facto, and 

Missouri constitutional claims.  Zink v. Lombardi, 2-12-CV-4209-BP, ECF 31 

(included in the Appendix to this petition beginning at p. 32a).  Specifically, the 

district court held that the plaintiffs’ complaint was sufficient without alleging that 

a specific alternative method of execution that would pass constitutional muster. 

The district court entered a scheduling order, directing that discovery be 

completed by April 25, 2013, and setting trial for October 7, 2013.  On August 1, 

2013 and September 24, 2013, well after the discovery deadline, the state issued 

two new execution protocols. Both protocols retained use of propofol, but they 

provided for different means of administering it and different drugs accompanying 

it. 

                                            
1 Joseph Paul Franklin and Allen Nicklasson were included as plaintiffs in the original action, but 
they have since been executed. Petitioner Herbert Smulls is scheduled for execution at 12:01 a.m. on 
January 24, 2014.  Whether or not this execution occurs, the issues in this petition remain relevant 
to the remaining petitioners. 
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Despite the pending litigation, on August 14, 2013, the Missouri Supreme 

Court scheduled execution dates for Allen Nicklasson on October 23, 2013 and 

Joseph Paul Franklin on November 20, 2013.  However, on October 11, 2013, facing 

mounting pressure from the medical community because the European 

manufacturers of propofol indicated that they would no longer export the drug to 

the United States if it were used in executions, Missouri Governor Jay Nixon 

withdrew the propofol protocol and postponed Mr. Nicklasson’s execution.  

On October 22, 2013, less than 30 days before Mr. Franklin’s scheduled 

execution, the state announced yet another revised protocol (the third in as many 

months) using a different drug, pentobarbital, as the killing agent.  In an 

accompanying press release, the Department indicated that the drug would be 

obtained from a compounding pharmacy, and that the identity of the pharmacy, as 

well as that of a physician who wrote purported prescriptions for the pentobarbital 

and the laboratory which tested the potency and sterility of the drug would be kept 

secret under a statute that subjects those who reveal the identity of members of the 

execution team to civil damages (Mo. Rev. Stat. 546.720.03), and under a “state 

secrets” privilege.  Previous suppliers of execution drugs, including the firms which 

were initially willing to supply propofol, had not been kept secret, but had been 

freely disclosed in discovery and in response to open records requests.  On 

November 8, 2013, the state again changed its protocol, this time by an affidavit 

purporting to change the means by which executioners would insert an IV line into 

the prisoner. 
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Mr. Franklin was executed on November 13, 2013, while a motion for stay of 

execution was pending in the district court. 

As a result of the state’s issuance of the pentobarbital protocol, the district 

court granted the petitioners leave to file an otherwise out-of-time amended 

complaint.  The amended complaint, filed on December 3, 2013, alleged that the use 

of compounded pentobarbital, like propofol, violated the petitioners’ rights under 

the Cruel and Unusual Punishments Clause of the Eighth Amendment.  The 

amended complaint also alleged several other constitutional and statutory grounds 

for relief, including numerous claims under the Missouri Administrative Procedure 

Act and Missouri pharmacy regulations.   

The respondents moved the district court for a protective order allowing them 

to keep the identities of the compounding pharmacy, prescribing doctor, and 

laboratory secret.  App. p. 53a et seq. The district court denied the motion.  App. p. 

27a-28a.  On December 6, 2013, the respondents filed a petition for mandamus in 

the court of appeals seeking to vacate the district court order denying the protective 

order.   

Mr. Nicklasson was executed on December 10, 2013, while a petition for 

rehearing of the denial of a motion for stay based on this case was pending in the 

Eighth Circuit. 

On December 20, 2013, while the mandamus petition was pending in the 

court of appeals, the respondents filed in the district court a motion to dismiss the 

amended complaint, alleging among other grounds that the plaintiffs were required 
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to allege an alternative method of execution in order to prove an Eighth 

Amendment violation in a method of execution challenge.   

On December 27, 2013, the Eighth Circuit panel granted mandamus as to the 

identity of the prescribing physician, but directed the identities of the laboratory 

and pharmacy be disclosed.  App. p. 25a.  On the same day, the Eighth Circuit en 

banc recalled the mandate and stayed the district court’s discovery orders pending 

respondents’ petition for rehearing en banc.  On January 17, 2014, the Court of 

Appeals issued an order granting rehearing en banc and stating that the stay of 

December 27 remained in effect. 

On January 21, 2014, the Kansas City newspaper Pitch Weekly , using 

publicly available documents, identified The Apothecary Shoppe of Tulsa, 

Oklahoma as Missouri’s supplier of compounded pentobarbital.  (The Pitch 

determined that, of the three Oklahoma pharmacies that were licensed on a 

particular date that was displayed on a redacted document provided under the 

Missouri Sunshine Law, only the Apothecary Shoppe has the ability to compound 

sterile injectable drugs such as pentobarbital.)  The story, filed in the Court of 

Appeals as Exhibit 1 to the petitioners’ petition for rehearing, is reprinted in the 

appendix beginning at p. 128a.   

On January 24, 2014, the Louisiana Department of Corrections revealed 

documents that it was “in the process” of obtaining pentobarbital, and it disclosed a 

draft of a “non-disclosure agreement” sent to it by the Apothecary Shoppe. The 

press report of this release is included in the appendix beginning at p. 136a, and the 
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non-disclosure agreement is found beginning at p. 141a.2 The non-disclosure 

agreement suggests that The Apothecary Shoppe had reached a similar contract to 

supply execution drugs to the State of Georgia, which also uses compounded 

pentobarbital in executions.   

Petitioners’ expert was able to determine the identity of the laboratory, 

Analytical Research Laboratories, using test reports that the respondents filed as 

exhibits supporting their opposition to stays of execution sought by Mr. Franklin 

and Mr. Nicklasson3, and published reports including examples of reports from the 

same laboratory,   Those exhibits bore the initials “ARL,” which the expert 

recognized from his experience in the field of compounded pharmaceuticals. The 

identity of the laboratory was published by news media on January 24, 2014, before 

the Eighth Circuit issued its opinion. 

At 7:52 p.m. on the evening of January 24, 2014, the Eighth Circuit issued its 

opinion on rehearing, granting the petition for mandamus in its entirety.  The 

Eighth Circuit held that the district court erred in requiring the very limited 

disclosure of the identities of the pharmacy, laboratory and prescribing physician 

because these identities were not “relevant” to any claim raised by the petitioner 

that should survive a motion to dismiss.  It also went on to rule that the Eighth 

Amendment claim in the original, superseded complaint should have been 

                                            
2 These documents were filed as exhibits 2 and 3 to petitioners’ petition for rehearing in the Eighth 
Circuit. 
3 The reports, with ECF notations showing the date of filing, are included in the Appendix beginning 
at p. 144a.  They were filed in the Court of Appeals as Exhibit 4 to the petitioners’ petition for 
rehearing. 
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dismissed because the complaint failed to allege a constitutional means by which 

the State of Missouri could execute their clients.   

The Eighth Circuit denied a timely motion for rehearing on January 27, 2014.  

This petition follows. 

 

 REASONS FOR GRANTING THE WRIT 

I. The holding that an Eighth Amendment claim 
concerning manner of execution must be dismissed unless 
it alleges an available alternative manner of execution 
misreads Baze v. Rees  and contradicts Jones v. Bock and 
Hill v. McDonough. 
 

Reaching back to a 13-month-old ruling entered by the district court 

upholding a superseded complaint concerning a superseded execution protocol, the 

Eighth Circuit Court of Appeals granted a writ of mandamus because; 

In denying a motion to dismiss the original complaint, 
and thus allowing discovery to proceed, the district court 
ruled that “Plaintiffs are not required to propose an 
alternative method of execution as an element of their 
Eighth Amendment claim.” R. Doc. 31, at 7.  In our view, 
this is a plain misreading of the Supreme Court’s decision 
in Baze v. Rees and the Eighth Amendment. 
 
App. p. 12a. 
 

This holding itself misreads Baze v. Rees, 553 U.S. 35 (2008). In Jones v. 

Bock, 549 U.S. 199, 213 (2007), this Court held,   

In Hill v. McDonough, 547 U.S. 573 (2006), we 
unanimously rejected a proposal that §1983 suits 
challenging a method of execution must identify an 
acceptable alternative: “Specific pleading requirements 
are mandated by the Federal Rules of Civil Procedure, 
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and not, as a general rule, through case-by-case 
determinations of the federal courts” Id., at 582). 
 

But Baze did not distinguish, or even cite, Jones or Hill.  The Court in Baze 

was confronted with the specific claim that Kentucky’s execution protocol violated 

the Eighth Amendment because the state could easily change to a one-barbiturate 

method or at least discontinue the use of the paralytic agent pancuronium bromide. 

Id. at 56-57. That specific claim required the prisoner to show that the proposed 

alternative was feasible, available, and likely to reduce a significant risk of pain. Id. 

at 52, 61. The Baze opinion simply addressed the claim before this Court.  It did not 

erect a new standard for pleading or proving every Eighth Amendment claim 

relating to manner of execution.  In order to do so, it would have had to overrule 

Jones and Hill.   

This Court has repeatedly held that there is a presumption that it does not 

overrule previous precedent sub silentio, and that the courts of appeals should not 

presume that it has done so.  Shalala v. Illinois Council on Long Term Care, Inc., 

529 U.S. 1, (2000) (“This Court does not normally overturn, or so dramatically limit, 

earlier authority sub silentio.”); Agostini v. Felton, 521 U.S. 203, 237 (1997); Quijas 

v. Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989) (“If a precedent of this 

Court has direct application in a case, yet appears to rest on reasons rejected in 

some other line of decisions, the Court of Appeals should follow the case which 

directly controls, leaving to this Court the prerogative of overruling its own 

decisions.”) 
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Petitioners’ complaint is materially different than that in Baze. Their claim is 

that the Missouri execution protocol violates the Eighth Amendment because it 

creates “a ‘substantial risk of serious harm,’ an ‘objectively intolerable risk of harm’ 

that prevents prison officials from pleading that they were ‘subjectively blameless 

for purposes of the Eighth Amendment,”4  because of the state’s use of unreliable 

and illegal drugs, not because of the state’s failure to use an alternative method.  

Baze  simply did not hold that the only way to demonstrate a “substantial risk of 

serious harm” is to show that there is an available alternative. That was one 

argument advanced by the Kentucky plaintiffs, but it was not held to be dispositive, 

because the Court approved the existing Kentucky protocol. 

In its order denying rehearing, the Eighth Circuit implicitly conceded that 

Hill v. McDonough, 547 U.S. 573 (2006), is still good law, but attempted to 

distinguish Hill by noting that in that case, the petitioner had stated that “the 

challenged procedure presents a risk of pain the State can avoid while still being 

able to enforce the sentence ordering a lethal injection.”  Id. at 482, App. p. 30a.  

Petitioners’ pleadings never suggested that the State cannot constitutionally use 

lethal injection to execute them.  Their prayer for relief in each of their complaints 

requests a declaratory judgment that the lethal injection protocol issued by 

respondents violates their constitutional rights, and an injunction against the use of 

that protocol.  Like the petitioners in Hill and for that matter in Baze , petitioners 

                                            
4 Baze v. Rees, 553 U.S. 35, 50 (2008), quoting Farmer v. Brennan, 511 U.S. 825, 842, 846 & n.9 
(1994). 
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here have never denied that the state can use lethal injection to execute them.  The 

Eighth Circuit’s attempt to circumvent the clear language of Hill is a distinction 

without a difference. 

Moreover, the effect of the Eighth Circuit’s erroneous construction of Baze is 

to deny petitioners discovery in their civil suit. As the dissenting judge there 

observed,  

The challenge of proposing a readily available alternative 
method seems nearly impossible if the prisoners are 
denied discovery and, thus, unable to ascertain even basic 
information about the current protocol. The proposition 
that a plaintiff must propose an alternative method for 
his own execution in order to state a claim for relief under 
the Eighth Amendment is unreasonable. 
 
App. p. 20a, Bye, J., dissenting. 
 

Effectively, then, the Eighth Circuit’s construction overrules Baze itself.  If a 

plaintiff, before conducting discovery, must allege an available alternative to the 

current protocol, then it will in effect be impossible to prosecute an Eighth 

Amendment claim against any method of execution.  Since Baze (as well as Hill v. 

McDonough, 547 U.S. 573 (2006)) recognized that such a claim is permissible under 

§1983, the Eighth Circuit’s reading is contrary to this Court’s opinions in both 

cases. 

As the dissent notes, before this opinion, the Eighth Circuit itself had not 

required plaintiffs bringing Eighth Amendment method-of-execution challenges to 

allege an alternative method of execution.  In Clemons v. Crawford, 585 F.3d 1119 

(8th Cir. 2009), the court addressed the sufficiency of pleadings under the motion to 
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dismiss standard. The opinion did not require plaintiffs to plead an alternative 

method of execution to meet that standard.  See also Nooner v. Norris, 594 F.3d 592 

(8th Cir. 2010).  Similarly, the Ninth Circuit opinions in Cook v. Brewer, 637 F.3d 

1002 (9th Cir. 2011), and Cook v. Brewer, 649 F.3d 915 (9th Cir. 2011), also declined 

to require the allegation of an alternative method of execution.   

The Courts of Appeals are divided on this issue; the Fifth and Sixth circuits 

have expressly held that in order to prevail on a manner of execution challenge 

under the Eighth Amendment, the plaintiff must show that the risk of pain is 

“substantial when compared to the known and available alternatives.” Raby v. 

Livingston, 600 F.3d 552, 560-61 (5th Cir. 2010) (affirming summary judgment); 

Cooey v. Strickland, 589 F.3d 210, 220 (6th Cir. 2009) (denying stay of execution).  

Although these two decisions were not decided on the liberal pleading standard of a 

motion to dismiss, the fact that they espouse a requirement that a successful 

plaintiff prove the absence of an alternative shows that they have misapprehended 

Baze. 

The ruling below makes the Eighth Amendment all but inoperable in lethal 

injection cases:  

The pleading standard advanced by the majority would 
require the prisoners to identify for the Director a readily 
available alternative method . . . for their own executions. 
Now, any individual wishing to challenge a state’s 
execution method as unconstitutional must identify a 
readily available alternative method for their own deaths 
before any discovery has been conducted to survive a Rule 
12(b)(6) motion to dismiss. The challenge of proposing a 
readily available alternative method seems nearly 
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impossible if the prisoners are denied discovery and, thus, 
unable to ascertain even basic information about the 
current protocol. 
 

App. 20a (Bye, J., dissenting). The Eighth Circuit’s requirement is 

unworkable, because the prisoner cannot obtain discovery of the elaborate facts he 

is required to plead. The ruling below “cries out for review and reversal by the 

Supreme Court before another court in another state adopts the dubious reasoning 

applied by the majority here.” Andrew Cohen, “The Secrecy Behind the Drugs Used 

to Carry Out the Death Penalty,” THE ATLANTIC, Jan. 26, 2014.  

This Court should grant certiorari to clarify the issue for other circuits and to 

correct the Eighth Circuit’s erroneous reading of Baze .  In the alternative, this 

Court should grant certiorari, vacate the judgment of the Eighth Circuit Court of 

Appeals and remand for reconsideration in light of Baze v. Rees, 553, U.S. 35, 50 

(2008); Jones v. Bock, 549 U.S. 199, 213 (2007), and Hill v. McDonough, 547 U.S. 

573 (2006). 

 

II. The Court of Appeals improperly resolved a moot 
discovery dispute in order to reach the merits of 
petitioners’ underlying claims. 
  

As this Court has long held,  

The exercise of judicial power under Art. III of the 
Constitution depends on the existence of a case or 
controversy. As the Court noted in North Carolina v. Rice, 
404 U.S. 244, 246. . . (1971), a federal court has neither 
the power to render advisory opinions nor to decide 
questions that cannot affect the rights of litigants in the 
case before them. 
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Preiser v. Newkirk, 422 U.S. 395, 401 (1975).   
 

Petitioners now have the information they sought in discovery, and they had 

it before the Eighth Circuit issued its opinion.  Nothing in that opinion can put the 

toothpaste back into the tube and allow the respondents to suppress that 

information.  Respondents are like the petitioner in Murphy v. Hunt, 455 U.S. 478, 

482 (1982), who was no longer entitled to bail once he had been convicted and could 

therefore not benefit from a favorable court decision, and the petitioners in Alvarez 

v. Smith, 558 U.S. 87, 92 (2009), who had resolved all of the property issues in the 

case with the respondents.  They will not benefit from the Eighth Circuit’s decision 

on their mandamus petition. 

In its order denying rehearing, the Court of Appeals attempted to avoid the 

petitioners’ mootness argument by stating that the published information might not 

be accurate, and that the respondents had not withdrawn their request to suppress 

the identities of the pharmacy and laboratory.  But whether or not that request is 

granted now makes no difference.  Petitioners were the ones seeking this 

information.  They are confident that the information IS accurate, and they now 

have no reason to seek discovery of that information from respondents.  Thus, the 

Court’s judgment “cannot affect the rights of litigants in the case before” it.  Ibid.  

This Court reached a similar conclusion in Alvarez v. Smith, 558 U.S. 87, 92 (2009), 

where the parties continued “to dispute the lawfulness of the State’s hearing 

procedures.”  However, the Court declined to decide that dispute because:  “[T]hat 
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dispute is no longer embedded in any actual controversy about the plaintiffs’ 

particular legal rights. Rather, it is an abstract dispute about the law, unlikely to 

affect these plaintiffs any more than it affects other Illinois citizens.”  Id. at 93.  As 

this Court put it most recently in Genesis Healthcare Corp. v. Symczynk, 133 S.Ct. 

1523, 1528 (2013),  

If an intervening circumstance deprives the plaintiff of a 
“personal stake in the outcome of the lawsuit,” at any 
point during litigation, the action can no longer proceed 
and must be dismissed as moot. Lewis v. Continental 
Bank Corp., 494 U.S. 472, 477–478. . .  (1990) (internal 
quotation marks omitted). 
 

The Eighth Circuit’s judgment about the respondents’ right to keep secret the 

identities of the pharmacy and laboratory might affect the respondents in future 

cases, but those cases are not before the Court.  The respondents here have no 

“personal stake in the outcome of the lawsuit.” The sole stated purpose of the 

lawsuit here—a mandamus petition—was to protect members of the “execution 

team” from “harassment, intimidation, and harm” because members of the public or 

even the prisoners’ attorneys might threaten or boycott these individuals’ 

businesses, and thus, respondents might be unable to carry out executions and to 

ensure the safety and security of those who assist executions. [“Petition for 

Immediate Writ of Prohibition or Mandamus” at 3-4, 11-12.]. But that interest had 

run its course by the time of the Eighth Circuit’s opinion. Petitioners’ counsel knew 

the information independently of the district court’s orders, and the public already 

knew the very identities that respondents sought to withhold. An appeal becomes 
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moot when, as here, the court cannot provide effective relief for the claimed or 

threatened injury. E.g., Iron Arrow Honor Society v. Heckler, 464 U.S. 67, 70-71 

(1983); Mills v. Green, 159 U.S. 651, 653 (1895); Pub. Util. Comm’n of the State of 

Cal. v. FERC, 100 F.3d 1451, 1458 (9th Cir.1996); In re Public Service Co. of New 

Hampshire, 963 F.2d 469, 471 & n.4 (1st Cir. 1992). 

This claim does not fall within the narrow exception to the mootness doctrine 

for questions “capable of repetition, yet evading review.” This “narrow exception” 

requires a party to show (1) a “demonstrated probability” that the complaining 

party will be subjected to the same action again, and (2) that the challenged action 

is of such short duration that “a similar future action could not be fully litigated 

before the case becomes moot.” Murphy v. Hunt, 455 U.S. 478, 482 (1982); see also 

Weinstein v. Bradford, 423 U.S. 147, 149 (1975) (per curiam ).  The exception 

applies only in exceptional circumstances.  Alvarez v. Smith, 558 U.S. 87, 93 (2009). 

Before the Eighth Circuit, the respondents argued that the case was not moot 

because “[I]f the current pharmacist leaves the execution team because of fear of 

harassment or other pressures, the underlying issue of the protection of the identity 

[of the] next pharmacist remains.”  Supplemental Suggestions in Support of Petition 

for Rehearing En Banc, p. 6.  But that speculation neither shows a “demonstrated 

probability” that the issue will recur nor that respondents could not litigate it in a 

similar future action. 

First, as of the filing of this petition, the current pharmacy has not left the 

execution team despite news accounts revealing its identity and the fact that it sells 
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execution drugs to other states.  Instead, it has simply denied its involvement in the 

press.  Any suggestion that it will cease to sell execution drugs in the future is 

highly speculative.  A “mere physical or theoretical possibility” is insufficient to 

avoid mootness.  Murphy v. Hunt, 455 U.S. 478, 482 (1982).   

Second, if in fact the state is required to secure a new pharmacy, and 

litigation ensues concerning that pharmacy’s identity, the district court and Court 

of Appeals will have a full opportunity to consider the issue at that time.  The Court 

of Appeals refused, in its opinion, to decide the privilege claims that the 

respondents initially placed before it.  (“The privilege issues are significant and 

complex, but we express no view on them. . . .” Appendix, p. 11a  ).  Thus, the 

decision here is of absolutely no help to respondents in any future dispute about the 

disclosure of the identity of the pharmacy other than the free pass taken by the 

Court of Appeals to attack the merits of petitioners’ claims.  But there is no reason 

to think that, in the future, the issue will evaporate before it can be resolved unless 

the respondents continue to be careless about their public disclosures.   

Should this Court not choose to address the Eighth Circuit’s ultra vires 

attempt to overrule Baze v. Rees, 553 U.S. 35 (2008), this Court should grant 

certiorari, find the case moot, and remand to the Eighth Circuit with instructions to 

dismiss. 
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III.  The Court of Appeals usurped the merits of the 
district court’s non-final rulings. 
 

Mandamus does not lie for mere error by the district court or an abuse of its 

discretion. Rather, “‘[O]nly exceptional circumstances amounting to a judicial 

usurpation of power or a clear abuse of discretion” will justify the invocation of the 

extraordinary remedy of mandamus.  Cheney v. U.S. Dist. Ct., 542 U.S. 367, 390 

(2004).  The aggrieved party must show that its right to mandamus is “clear and 

indisputable.” Kerr v. U.S. Dist. Court for N.D. Calif., 426 U.S. 394, 403 (1976). 

In support of their district court motion for a protective order suppressing the 

identities of the pharmacy, laboratory, and prescribing physician, the respondents 

relied only on their claim of privilege.  (For the convenience of the Court, the motion 

is included in the Appendix beginning at p. 52a.)  At no time in their written 

pleadings on this issue did they seek reconsideration of the district court’s 

November 16, 2012, order that the original  complaint filed by the petitioners was 

sufficient without alleging an alternative method of execution which would pass 

constitutional muster.  In fact, they did not file a motion to dismiss the amended 

complaint on this or any other ground until December 20, 2013, after the district 

court had denied their motion for protective order and they had filed their petition 

for mandamus.5  But the respondents did not argue the denial of their motion to 

dismiss in the district court as a basis either for the issuance of a protective order or 

                                            
5   The motion to dismiss is still pending, but is now moot.  On January 27, 2014, petitioners filed a 
motion for leave to file a second amended complaint, as permitted in the new scheduling order issued 
by the district court on January 13, 2014. 
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for their motion to stay the discovery order.  Only in their petition for rehearing 

after the Eighth Circuit panel denied relief did the respondents argue, for the first 

time, that their motion for a protective order  should have been granted because 

petitioners do not propose an alternative method of execution. 

The standard for granting a writ of mandamus is “far more demanding” than 

the standard for relief on appeal.  Wright & Miller, 16 FEDERAL PRACTICE 

&PROCEDURE § 3932.1 (2d ed. 1996).  Since an appellant cannot prevail on 

arguments not raised in the court below, a mandamus petitioner cannot suddenly 

raise new arguments and obtain extraordinary appellate court relief.  Thus, the 

Eighth Circuit’s ruling that the district court abused its discretion by denying a 

protective order because it improperly failed to dismiss an action 13 months earlier 

convicts the court of abusing discretion that it was never asked to exercise.  

“Permitting piecemeal, prejudgment appeals. . . undermines efficient judicial 

administration and encroaches upon the prerogatives of district court judges, who 

play a special role in managing ongoing litigation.” Mohawk Industries v. 

Carpenter, 558 U.S. 100, 106 (2009). 

Responding to this contention in its order denying rehearing, the Court of 

Appeals relied on the fact that the respondents had raised the issue in their motion 

to dismiss the original complaint: “We do not think the Director was required to 

reargue the same points in his motion for a protective order to justify raising the 

issues in the court of appeals.”  App. p. 30a.  But this analysis permits exactly the 

type of “piecemeal, prejudgment appeal” that was condemned in Mohawk Industries 
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where this Court reversed the grant of mandamus.  Allowing the court of appeals to 

reach back into the history of the case and review the district judge’s prejudgment 

orders not only violates the collateral order doctrine (see Firestone Tire & Rubber 

Co. v. Risjord, 449 U.S. 368, 374 (1981)), it undermines “the independence of the 

district judge, as well as the special role that individual plays in our judicial 

system.”  (Id.) As this Court explained in Richardson-Merrell, Inc. v. Koller, 472 

U.S. 424, 430 (1985): “Immediate review of every trial court ruling, while permitting 

more prompt correction of erroneous decisions, would impose unreasonable 

disruption, delay, and expense. It would also undermine the ability of district judges 

to supervise litigation.”  The same policy prevents the court of appeals from 

usurping the district judge’s authority to decide motions to dismiss under the guise 

of deciding a mandamus petition addressed to a discovery issue. 

Despite this Court’s clear directives that circuit courts utilize the writ 

sparingly, the exact meaning of  “clear abuse of discretion” and “usurpation of 

judicial power” has remained undefined by this Court.  As a result, it has been 

subject to a variety of interpretations at the circuit level.  In determining whether 

there was a “clear abuse of discretion” or usurpation of judicial power”, some courts 

have based the decision on whether the district court gave the question presented 

an appropriate level of consideration.  See Roe v. United States, 414 Fed.Appx. 327 

(2d Cir. 2011) (holding that high standard for a writ of mandamus had not been met 

where the district court reviewed the documents in question and the voluminous 

submissions by the parties, conducted four days of hearings as to the question at 
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issue, and explained in detail its “well-reasoned decision” to issue the order for 

which review was sought); See e.g. In re Whirlpool Corp., 597 F.3d 858 (7th Cir. 

2010) (finding that the standard for a writ had not been met.)   

Other courts have asked whether a well-established legal rule or standard 

was disregarded by the district court.  See e.g. In re Cooper Tire & Rubber Co.,  568 

F.3d 1180 (10th Cir. 2009) (holding that a writ should not issue because, contrary to 

the claims in the pleadings seeking a writ, the Court had properly considered 

Fed.Rule.Civ.Pro, 26 prior to issuing its order); In re The City of New York, 607 

F.3d 923 (2d. Cir. 2010) (Issuing writ on the grounds that the district court 

“indisputably” adopted an erroneous view of the law and also made a clearly 

erroneous assessment of evidence).   

Still other courts have taken the writ proceedings as an opportunity to re-

explore every aspect of an order and make their own independent assessment of the 

facts in order to determine whether the trial court made any error in issuing the 

contested order.  See e.g. In re Volkswagen of America, Inc. 545 F.3d 304 (5th Cir. 

2008) (issuing a writ prohibiting the district court from enforcing its order on a 

transfer motion after applying the facts of the case to the factors that must be 

considered in determining transfer and deciding that the district court had decided 

the factors erroneously); United States v. Fast,  709 F.3d 712 (8th Cir. 2013) (Re-

engaging in the analysis the district court had performed in order to determine that 

the amount of restitution had been properly calculated, and therefore denying the 

writ). 



 

 23 

In this case, the Eighth Circuit went beyond even the standards adopted in 

Fast and Volkswagen and took the mandamus petition as an opportunity to issue 

an advisory order as to what the court should (or should have) ruled on a motion to 

dismiss, an issue that was not even before the court on mandamus.  Far from 

remedying a “judicial usurpation of power,” Cheney v. U.S. Dist. Ct., 542 U.S. 367, 

390 (2004), the ruling below creates one. The Court should grant certiorari to 

enforce the limited scope of extraordinary writ proceedings, and thus to minimize 

appellate disruption of non-final orders and district court prerogatives. The orderly 

conduct of litigation requires nothing less. “Perhaps there is always some hardship 

caused by the application of the ‘final decision’ rule. Yet the rule is beneficial in 

most applications.” In re Heddendorf, 263 F.3d 887, 888-89 (1st Cir. 1959). 
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CONCLUSION 

The petition for writ of certiorari should be granted.. 

Respectfully submitted, 
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COLLOTON, GRUENDER, SHEPHERD, and KELLY, Circuit Judges, En Banc.1

____________

COLLOTON, Circuit Judge, with whom RILEY, Chief Judge, and WOLLMAN,

LOKEN, SMITH, GRUENDER, and SHEPHERD, Circuit Judges, join.

George Lombardi, Director of the Missouri Department of Corrections,

petitions for a writ of mandamus or prohibition directed to the district court in an

underlying civil action concerning Missouri’s method for carrying out the death

penalty.  See Zink v. Lombardi, No. 2:12-cv-04209 (W.D. Mo. filed Aug. 1, 2012). 

Lombardi seeks to prohibit the district court from enforcing orders that Lombardi

must disclose in civil discovery, for use by opposing counsel, the identities of (1) the

Judge Benton did not participate in the consideration or decision of this1

matter.
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physician who prescribes the chemical used in Missouri executions, (2) the

pharmacist who compounds the chemical, and (3) the laboratory that tests the

chemical for potency, purity, and sterility.  Citing reports that “many manufacturers

and suppliers have barred the use of drugs used for executions or refused, under

pressure from death-penalty opponents, to sell or manufacture drugs for use in

execution,” the Director avers that disclosure of these identities “would prevent the

Department from obtaining lethal chemicals needed to perform its state obligations.” 

R. Doc. 189-1, at 2.  Consistent with the Director’s affidavit, the plaintiffs themselves

allege that maintaining confidentiality of the identities “prevents the suppliers’

associations, customers, and prescribing or referring physicians from censuring or

boycotting them,” and unreasonably restricts the associations of health-care

professionals “from de-certifying or otherwise censuring them or boycotting them.” 

R. Doc. 183, at 94-95.

A three-judge panel of this court granted a writ with respect to discovery of the

identity of the physician, but denied a writ as to discovery of the identities of the

pharmacy and the laboratory.  On rehearing en banc, we conclude that a writ should

issue to vacate the orders requiring discovery of all three identities.

I.

A.

In Missouri, first-degree murder is punishable by death or life imprisonment. 

Mo. Rev. Stat. § 565.020.2.  When the trial court imposes a penalty of death,

Missouri law provides that “[t]he manner of inflicting the punishment of death shall

be by the administration of lethal gas or by means of the administration of lethal

injection.”  Mo. Rev. Stat. § 546.720.1.  The statute further authorizes the Director

to provide “the necessary appliances for carrying into execution the death penalty by

means of the administration of lethal gas or by means of the administration of lethal
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injection.”  Id.  State law thus places the matter of selecting a lethal-injection protocol

in the discretion of the Director.  Taylor v. Crawford, 487 F.3d 1072, 1081 (8th Cir.

2007).  The governing statute also provides that the Director will select an “execution

team,” consisting of “those persons who administer lethal gas or lethal chemicals”

and “those persons, such as medical personnel, who provide direct support for the

administration of lethal gas or lethal chemicals.”  Mo. Rev. Stat. § 546.720.2.

As of 2010, Missouri’s lethal-injection protocol involved the administration of

three drugs: “sodium thiopental to anesthetize the prisoner and render him

unconscious, pancuronium bromide to paralyze him and stop his breathing, and

potassium chloride to stop the prisoner’s heart.”  Ringo v. Lombardi, 677 F.3d 793,

795 (8th Cir. 2012).  But Missouri’s supply of sodium thiopental expired on March

1, 2011, and the State was unable to acquire more of the drug.  The only domestic

manufacturer of sodium thiopental had ceased to produce it, and the Food and Drug

Administration had not approved the drug for importation.  Id. at 797.  In late 2011,

moreover, the European Union announced strict regulations on the export of sodium

thiopental to countries that authorize the death penalty.  Press Release, European

Commission, Commission Extends Control over Goods Which Could Be Used for

Capital Punishment or Torture (Dec. 20, 2011), available at http://europa.eu/rapid/

press-release_IP-11-1578_en.pdf (last visited Jan. 24, 2014).

In light of these developments, Director Lombardi issued a new execution

protocol in May 2012 that called for the injection of two grams of propofol.  R. Doc.

133-1.  In October 2013, however, “in light of the issues that have been raised

surrounding the use of propofol in executions,” Governor Nixon directed the

Department of Corrections to modify the execution protocol to employ a different

form of lethal injection.  R. Doc. 183-1.  The “issues” raised in the public domain

included the potential that if propofol were used in lethal injections, then the

European Union would forbid or restrict the exportation of propofol to the United

States, and the drug would be unavailable for continued use in this country as a
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common anesthetic in surgical procedures.  See, e.g., R. Doc. 126, at 4; R. Doc. 126-

1, at 3-4; R. Doc. 126-3, at 2-3; Mo. Soc’y of Anesthesiologists, Statement on the Use

of Propofol in Lethal Injections (Sept. 2013), available at http://www.msahq.com/

wp-content/uploads/2013/09/MSA-Statement-on-Use-of-Propofol-in-Lethal-Inject

ions.pdf (last visited Jan. 24, 2014).

In response, the Director changed the lethal-injection protocol on October 18,

2013.  The new protocol eliminates the use of propofol and provides for the injection

of five to ten grams of pentobarbital.  R. Doc. 144, at 1; R. Doc. 144-1, at 1.  The

Department also announced that it had added a compounding pharmacy to its

execution team, and that the pharmacy would be responsible for providing

pentobarbital for executions carried out under the new protocol.  R. Doc. 183-3. 

Missouri applied the October 2013 protocol in the executions of Joseph Paul Franklin

on November 20, 2013, and Allen Nicklasson on December 11, 2013.

B.

The litigation underlying the petition for writ of mandamus began in June 2012

and was removed to federal court in August 2012.  A group of prisoners sentenced

to death in Missouri sued the Director, seeking a declaration that the lethal-injection

protocol using propofol was unconstitutional.  The complaint alleged that the protocol

violated the Eighth and Fourteenth Amendments of the Constitution of the United

States and the comparable prohibition on cruel and unusual punishment in the

Missouri Constitution, the Ex Post Facto Clauses of the federal and state

constitutions, the Supremacy Clause of the federal Constitution, and the separation

of powers guaranty of the Missouri Constitution.  R. Doc. 1-1; R. Doc. 1-2.  On the

Director’s motion to dismiss the complaint, the district court allowed the claims based

on the Eighth Amendment and the Ex Post Facto Clauses to proceed, but dismissed

the others for failure to state a claim.  R. Doc. 31.
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After the Director modified the lethal-injection protocol in October 2013 to

eliminate propofol and to use pentobarbital, the Director moved to dismiss the

complaint for lack of jurisdiction.  The district court denied the motion, reasoning that

despite the change in lethal-injection protocol, “there is clearly an overarching

controversy concerning the Department’s method of execution,” and that even if the

complaint were dismissed, the plaintiffs “could and would immediately file a new

lawsuit alleging violations involving the latest version of the protocol.”  R. Doc. 163,

at 3.  The court concluded that even if the plaintiffs were required to file a new

lawsuit, “[t]he same controversy would remain:  whether the Department’s current

execution protocol is in violation of the Eighth Amendment.”  Id.  

On November 26, 2013, the district court granted the plaintiffs leave to file an

amended complaint alleging violations of several federal and state constitutional,

statutory, and regulatory provisions.  Although this court recently had vacated the

district court’s order staying the execution of Joseph Paul Franklin based on

challenges to the method of execution, Zink v. Lombardi, No. 13-3505, Order (8th

Cir. Nov. 19, 2013), vacating R. Doc. 163, the district court ruled that the proposed

amendment was not futile, because this court’s decision in Franklin’s case did not

mean that the plaintiffs could never develop sufficient evidence to support their

claims with adequate discovery procedures.  R. Doc. 181.  On December 3, 2013, the

plaintiffs filed an amended complaint that challenged the current protocol and the use

of pentobarbital.  R. Doc. 183.

The discovery orders at issue here were entered on December 12, 2013. 

Having denied the Director’s motion to dismiss the original complaint, rejected the

Director’s contention that amendment of the complaint would be futile, and disagreed

with the Director’s invocation of an evidentiary privilege, the district court ordered

the Director to disclose to counsel for the plaintiffs, no later than December 16, the

identities of the physician who provides a prescription for the compounded

pentobarbital, the pharmacist who compounds the pentobarbital used in executions,
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and the laboratory that tests the compounded drug.  R. Doc. 203; R. Doc. 204.  The

district court also denied the Director’s motion for a protective order regarding

members of the execution team.  R. Doc. 205.  

The district court permitted only two attorneys for the plaintiffs to learn the

identities and required those attorneys to “refrain from directly identifying to any

other person the pharmacist, physician, or laboratory as individuals who are assisting

the state in the execution of prisoners.”  R. Doc. 203.  Counsel for the plaintiffs,

however, expressed concern that it could be very difficult to investigate the physician,

pharmacist, and laboratory without disclosing their roles in the execution process, and

suggested there were “many ways in which investigating the pharmacy might place

the pharmacy’s identity, status, and role at issue before whoever we would be talking

to.”  R. Doc. 224, at 14-16.  The district court acknowledged that “it may be that

there’s just no way given the circumstances to keep it confidential because of the

central nature of these people to the current dispute,” and asked only that counsel

keep the identities confidential, “other than as needed to do the investigation.”  Id. at

16.

The Director then petitioned this court for a writ of mandamus or prohibition

that would prohibit the district court from enforcing the three disputed orders.  Late

in the afternoon on December 16, the district court denied the Director’s motion for

a stay of the discovery orders pending a decision from this court.  The Director

promptly moved for a stay in this court.  On December 17, the Director delivered to

the district court (but not to opposing counsel) a document identifying the prescribing

physician, compounding pharmacy, and testing laboratory.  Later that day, this court

granted a temporary stay of the district court’s orders.  

On December 27, a three-judge panel of this court (Bye, Gruender, and Kelly,

JJ.) granted a writ of mandamus and prohibited the district court from ordering the

Director to disclose the identity of the prescribing physician.  The panel denied,
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however, the petition for writ of mandamus as to discovery of the identities of the

compounding pharmacy and the testing laboratory.  The panel dissolved the

temporary stay entered on December 17 and issued the mandate immediately.  The

district court then ordered the Director to disclose to opposing counsel the identities

of the compounding pharmacist and the testing laboratory by 5:00 p.m. on December

27.  The Director promptly petitioned this court for rehearing en banc.  He also

moved this court to recall the mandate and to stay temporarily the district court’s

discovery orders pending disposition of the petition for rehearing.  The Director

informed the district court of these filings and again provided the identities of the

compounding pharmacy and testing laboratory to the district court, but not to

opposing counsel.

The three-judge panel denied the motions to recall the mandate and for

temporary stay by a vote of 2-1, with Judge Gruender dissenting.  The full court, on

its own initiative, ordered rehearing en banc of the motions by a vote of 7-2, with two

judges not participating, and then granted both motions.  The clerk entered the

appropriate orders on this court’s docket by 7:36 p.m. on December 27.

There followed some unusual procedural developments.  On Saturday,

December 28, the district court entered an order stating that no stay of the district

court’s order of December 27 had been issued by the Eighth Circuit, and that the

district court, “exercising its inherent authority to protect the jurisdiction of the Court

and to ensure fairness, has sent to Cheryl Pilate and Joe Luby [counsel for the

plaintiffs] the information voluntarily provided to the Court by the Defendants.”  R.

Doc. 242, at 2.  This information included the identities of the compounding

pharmacy and the testing laboratory.  Later that day, however, the district court

entered a second order stating: 

Since entering its Order, [Doc. 242], the Court learned that the Eighth
Circuit stayed its judgment filed on December 27, 2013.  In light of this
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stay, Ms. Pilate and Mr. Luby have been instructed to take no action
concerning the information provided them until a phone conference can
be arranged with the parties at the earliest possible time.  

R. Doc. 243.  

On December 30, the district court convened a telephone conference and

ordered Ms. Pilate and Mr. Luby “to completely delete the email sent by the Court

from their system and to delete any information obtained from that email from their

files.”  R. Doc. 251.  The court further ordered that counsel and their staff “are . . . not

to disclose the information provided in the email, are not to conduct investigations

regarding the contents of the email, and are ordered to delete any trace of the contents

of the emails and of the information contained within it.”  Id.  The Director moved

during the telephone conference for recusal of the district judge.  The district judge

later entered an order recusing herself from further proceedings in this matter, R. Doc.

253, and the case was reassigned to another district judge.  R. Doc. 254.

II.

The principal matter before the en banc court is Director Lombardi’s petition

for a writ of mandamus to prohibit the district court from enforcing its orders that the

Director disclose to opposing counsel the identities of the physician who prescribes

the pentobarbital used in Missouri executions, the pharmacist who compounds the

chemical, and the laboratory that tests the chemical for potency, purity, and sterility. 

Although the district court disclosed to counsel for plaintiffs the identities of the

pharmacist and laboratory on December 28, despite this court’s entry of a temporary

stay on December 27, the petition is not moot.  The Director has not disclosed the

identities to opposing counsel, and the district court took remedial action to foreclose

use of the information that the court disclosed to counsel.  There is still a live
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controversy over whether the Director must disclose the identities for active use by

opposing counsel.

Extraordinary writs like mandamus are “useful safety valves for promptly

correcting serious errors,” Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100, 111

(2009) (internal quotation and alteration omitted), but “only exceptional

circumstances amounting to a judicial usurpation of power or a clear abuse of

discretion” will justify the invocation of the extraordinary remedy of mandamus. 

Cheney v. U.S. Dist. Court for D.C., 542 U.S. 367, 380 (2004) (internal quotations

and citation omitted).  To obtain a writ of mandamus, the petitioning party must

satisfy the court that he has “no other adequate means to attain the relief he desires,”

and that his entitlement to the writ is “clear and indisputable.”  Id. at 380-81 (internal

quotations omitted).  “[I]f the first two prerequisites have been met, the issuing court,

in the exercise of its discretion, must be satisfied that the writ is appropriate under the

circumstances.”  Id. at 381.

In a summary order, the three-judge panel issued a writ of mandamus to

prohibit the district court from enforcing its order to disclose the identity of the

prescribing physician, but denied the Director’s request to prohibit disclosure of the

pharmacy and testing laboratory.  In his petition for rehearing, the Director urged two

principal reasons why a writ should issue not only as to the physician’s identity, but

to prohibit discovery of all three identities.  

First, the Director relies on his invocation of a privilege to protect information

designated as confidential by Missouri statute or common law.  See generally Fed.

R. Evid. 501; In re Hampers, 651 F.2d 19, 21-23 (1st Cir. 1981); Am. Civil Liberties

Union of Miss., Inc. v. Finch, 638 F.2d 1336, 1343-44 (5th Cir. Unit A Mar. 1981). 

Throughout this litigation, the Director has urged that the Department properly

designated the physician, pharmacist, and laboratory as part of its “execution team,”

and has relied on a state statute that says “identities of members of the execution
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team, as defined in the execution protocol of the department of corrections, shall be

kept confidential.”  Mo. Rev. Stat. § 546.720.2.  On this basis, the Director contends

that the information is privileged from disclosure.  See generally Model Code of

Evidence, Rule 228 (1942); Taylor v. Nix, 451 F. Supp. 2d 1351, 1352-54 (N.D. Ga.

2006).  The Director also has adverted, e.g., R. Doc. 224, at 8-9, to common law

privileges that apply independent of any statute that specifically requires

confidentiality.  See generally State ex rel. Mo. Ethics Comm’n v. Nichols, 978

S.W.2d 770, 773 (Mo. Ct. App. 1998); Pack v. Beyer, 157 F.R.D. 226, 231-33 (D.N.J.

1994).  Second, the Director argues that the plaintiffs in the underlying litigation have

failed to state a claim as to which discovery of the identities is relevant, and that the

discovery of such sensitive information is therefore unjustified.  See Fed. R. Civ. P.

26(b)(1). 

In addition to these arguments on the merits, the Director asserts that no other

adequate means is available to attain the requested relief.  He argues that if discovery

proceeds and an appeal is allowed only after judgment, then it is likely that active

investigation of the physician, pharmacy, and laboratory will lead to further

disclosure of the identities.  These disclosures, he contends, would trigger collateral

consequences that would prevent the Director from obtaining the lethal chemicals

necessary to carry out the capital punishment laws of the State.  He cites, as an

example, a letter dated October 2013 from a compounding pharmacy in Texas that

demanded the Texas Department of Criminal Justice return a supply of compounded

pentobarbital sold for use in executions, because of a “firestorm,” including “constant

inquiries from the press, the hate mail and messages,” that resulted from publication

of the pharmacy’s identity.  R. Doc. 189-1, at 6-7.  See Landrigan v. Brewer, 625 F.3d

1132, 1143 (9th Cir. 2010) (Kozinski, C.J., dissenting from denial of rehearing en

banc) (“Certainly Arizona has a legitimate interest in avoiding a public attack on its

private drug manufacturing sources . . . .”).
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The privilege issues are significant and complex, but we express no view on

them, because it is clear and indisputable that the discovery ordered by the district

court is not relevant to any claim that should survive a motion to dismiss, and that the

Director has no other adequate means to attain the relief he desires.  Although denial

of a motion to dismiss ordinarily is not appealable, a writ of mandamus to correct an

erroneous denial may be warranted in extraordinary circumstances where continued

litigation would have significant unwarranted consequences.  See Abelesz v. OTP

Bank, 692 F.3d 638, 650-53 (7th Cir. 2012).  Discovery orders likewise are not

ordinarily appealable, but mandamus may issue in extraordinary circumstances to

forbid discovery of irrelevant information, whether or not it is privileged, where

discovery would be oppressive and interfere with important state interests.  See

Sanderson v. Winner, 507 F.2d 477, 479-80 (10th Cir. 1974).  These propositions

taken together, along with the unavailability of alternative means for the Director to

attain relief, lead us to conclude that a writ should issue.

The plaintiffs’ principal claim in the underlying litigation is based on the

Eighth Amendment.  Our analysis must begin with a basic proposition:  “[C]apital

punishment is constitutional.  It necessarily follows that there must be a means of

carrying it out.”  Baze v. Rees, 553 U.S. 35, 47 (2008) (plurality opinion) (citation

omitted).  Any allegation that all methods of execution are unconstitutional, therefore,

does not state a plausible claim under the Eighth Amendment.

The plaintiffs complain that Missouri’s use of compounded pentobarbital in its

execution protocol creates a substantial risk of severe pain or an objectively

intolerable risk of severe pain, and thus constitutes cruel and unusual punishment in

violation of the Eighth Amendment.  In furtherance of that claim, they seek to

investigate the physician, pharmacy, and laboratory involved in the execution

process.  But the plaintiffs do not allege that the risk of harm arising from the State’s

current lethal-injection protocol is substantial when compared to known and available

alternatives.  They do not allege that a different lethal-injection protocol, or a
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different method of execution (e.g., lethal gas, electrocution, or firing squad), is more

humane.  In denying a motion to dismiss the original complaint, and thus allowing

discovery to proceed, the district court ruled that “Plaintiffs are not required to

propose an alternative method of execution as an element of their Eighth Amendment

claim.”  R. Doc. 31, at 7.

In our view, this is a plain misreading of the Supreme Court’s decision in Baze

v. Rees and the Eighth Amendment.  Where, as here, there is no assertion that the

State acts purposefully to inflict unnecessary pain in the execution process, the

Supreme Court recognized only a limited right under the Eighth Amendment to

require a State to change from one feasible method of execution to another.  The

controlling opinion of the Chief Justice in Baze provides that if a State refuses to

adopt a readily available alternative method of execution that would significantly

reduce a substantial risk of severe pain, then “a State’s refusal to change its method

can be viewed as ‘cruel and unusual’ under the Eighth Amendment.”  553 U.S. at 52

(plurality opinion) (emphasis added).  In sum:  “A stay of execution may not be

granted on grounds such as those asserted here unless the condemned prisoner

establishes that the State’s lethal injection protocol creates a demonstrated risk of

severe pain.  He must show that the risk is substantial when compared to the known

and available alternatives.”  Id. at 61 (emphasis added).  The concurring opinions in

Baze reflect the same understanding.  Id. at 63 (Alito, J., concurring) (explaining that

the plurality opinion “concludes that ‘a State’s refusal to change its method [of

execution] can be viewed as “cruel and unusual” under the Eighth Amendment’ if the

State, ‘without a legitimate penological justification,’ rejects an alternative method

that is ‘feasible’ and ‘readily’ available and that would ‘significantly reduce a

substantial risk of severe pain’”) (alteration in original) (emphasis added) (quoting

id. at 52 (plurality opinion)); id. at 94 (Thomas, J., concurring in the judgment) (“As

I understand it, [the plurality] opinion would hold that a method of execution violates

the Eighth Amendment if it poses a substantial risk of severe pain that could be

significantly reduced by adopting readily available alternative procedures.”)
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(emphasis added); see also Raby v. Livingston, 600 F.3d 552, 560-61 (5th Cir. 2010)

(“Because we find that Raby has failed to establish that the Texas lethal injection

protocol creates a demonstrated risk of severe pain, we do not reach the second step

of the Baze test, whether the risk created by the current protocol is substantial when

compared to the known and available alternatives.”) (emphasis added); Cooey v.

Strickland, 589 F.3d 210, 220 (6th Cir. 2009) (“To demonstrate that Ohio seeks to

impose ‘cruel and unusual’ punishment, U.S. Const. amend. VIII, Biros must show

that its protocol ignores a ‘sure or very likely’ risk of serious pain ‘and needless

suffering,’ which ‘creates a demonstrated risk of severe pain’ that is ‘substantial

when compared to the known and available alternatives.’”) (second emphasis added)

(quoting Baze, 553 U.S. at 50, 61 (plurality opinion)).2

Without a plausible allegation of a feasible and more humane alternative

method of execution, or a purposeful design by the State to inflict unnecessary pain,

the plaintiffs have not stated an Eighth Amendment claim based on the use of

compounded pentobarbital.  Nor have they stated a claim under Article I, Section 21

of the Missouri Constitution, which embodies the same standard as the Eighth

Amendment.  Burnett v. State, 311 S.W.3d 810, 814 n.3 (Mo. Ct. App. 2009).  It was

therefore a clear abuse of discretion for the district court to allow the claim to proceed

and to order on that basis discovery of sensitive information, the disclosure of which

Lombardi avers would prevent the State from acquiring lethal chemicals necessary

to carry out the death penalty.

This court’s decisions in Nooner v. Norris, 594 F.3d 592 (8th Cir. 2010), and2

Clemons v. Crawford, 585 F.3d 1119 (8th Cir. 2009), and the decisions of the Ninth
Circuit in Cook v. Brewer, 649 F.3d 915 (9th Cir. 2011), and Cook v. Brewer, 637
F.3d 1002 (9th Cir. 2011), all rejected Eighth Amendment claims on the ground that
a plaintiff failed to show a substantial risk of serious harm.  None of those decisions
held that an Eighth Amendment challenge to method of execution could succeed
without a showing that the alleged risk is substantial when compared to known and
available alternatives.
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The plaintiffs also assert a violation of the Ex Post Facto Clauses of the federal

and state constitutions, claiming that the use of compounded pentobarbital in the

current execution protocol constitutes an unconstitutional increase in punishment

over the former method of execution.  The manner of punishment for capital murder

in Missouri at all relevant times, however, has been death by lethal injection or lethal

gas, with discretion granted to the Director of the Department of Corrections to

establish the method of execution.  Mo. Rev. Stat. § 546.720.1.  The plaintiffs were

on fair notice of this discretion when they committed their crimes, and the discretion

was not later removed as was alleged in Garner v. Jones, 529 U.S. 244, 254 (2000). 

As the Supreme Court observed, “discretion, by its very definition, is subject to

changes in the manner in which it is informed and then exercised.”  Id. at 253.  

In the context of the death penalty, moreover, the Court long ago ruled that

“[t]he constitutional inhibition of ex post facto laws was intended to secure

substantial personal rights against arbitrary and oppressive legislative action, and not

to obstruct mere alteration in conditions deemed necessary for the orderly infliction

of humane punishment.”  Malloy v. South Carolina, 237 U.S. 180, 183 (1915)

(emphasis added).  Although Malloy involved a change in method of execution from

hanging to electrocution, which several States considered more humane, the general

proposition stated in that case is sound where the State has neither deliberately acted

to inflict pain for the sake of pain nor ignored a readily available alternative that

would substantially reduce a risk of severe pain. 

The plaintiffs do not allege that the Director, in the exercise of his discretion,

has employed anything other than the most humane method of execution available. 

That a former method of execution is no longer available does not mean that adoption

of the next best method is an unconstitutional increase in punishment.  The

punishment—death—has not changed.  The prisoners had fair notice of that

punishment, and of the Director’s discretion to determine the method of execution,

when they committed their crimes.  Where “only the mode of producing” death has
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changed, with no allegation of superadded punishment or superior alternatives, the

Ex Post Facto Clauses are not implicated.  Id. at 185; see State v. Harris, No. SC

93170, 2013 WL 5460639, at *2 (Mo. Oct. 1, 2013) (“The Missouri Constitution’s

ban on ex post facto laws is coextensive with the United States Constitution’s ban on

ex post facto laws.”).

As to the other claims raised by the plaintiffs, the identities of the prescribing

physician, pharmacist, and laboratory are plainly not relevant.  Citing various

constitutional, statutory, and regulatory provisions, the plaintiffs challenge the

Director’s authority to use pharmacist-compounded pentobarbital in executions at all,

to carry out executions or modify the execution protocol during the pendency of this

litigation, to name any prescribing physician, pharmacist, or laboratory to the

execution team, and to shield the identities of execution team members like the

physician, pharmacist, and laboratory from the plaintiffs and the public.  They also

complain that the execution team could use a central venous line to insert a catheter

when it is not clinically indicated (despite a supervising official’s affidavit to the

contrary), and that changes in the execution protocol create uncertainty that enhances

anxiety for the prisoners.  But the merits of these claims do not depend on the

identities of the physician, pharmacist, or laboratory.

For these reasons, we grant the Director’s petition for a writ of mandamus and

vacate the district court’s discovery orders, R. Doc. 203 and 204, dated December 12,

2013.  In light of the issuance of this writ, the Director’s petition for a writ of

mandamus directed to the district court’s order denying a motion for protective order,

R. Doc. 205, is denied.

GRUENDER, Circuit Judge, concurring.

I concur in the opinion of the Court.  However, I write separately to explain the

discrepancy between my vote on the administrative panel and my vote upon rehearing
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en banc.  In Lombardi’s petition for a writ of mandamus, filed on December 13, 2013,

he did not raise the argument that mandamus should issue to prevent the disclosure

of the identities at issue because the prisoners’ relevant underlying claims fail to state

a claim upon which relief can be granted.  Instead, Lombardi relied solely on the state

secrets privilege.  On December 23, Lombardi moved for leave to file supplemental

suggestions in support of his petition for a writ of mandamus.  In that motion, he

noted that he had filed a motion to dismiss in the district court on December 20,

2013—ten days after the district court entered the discovery orders challenged

here—and argued that the substance of the motion provided a further basis for

granting him mandamus relief.  Because Lombardi relied exclusively on the

December 20 motion to dismiss, I concluded that, regardless of whether his failure-to-

state-a-claim argument had merit, he had not timely raised it.  Even in his petition for

rehearing en banc, Lombardi did not suggest that he had raised this argument before

the district court prior to December 20.  However, I have since determined that on

August 8, 2012, Lombardi filed a motion to dismiss a prior iteration of the prisoners’

complaint.  In that motion, Lombardi advanced substantially the same argument that

he presented in his December 20, 2013, motion to dismiss.  Thus, this argument was

before the district court prior to its entry of the discovery orders challenged here. 

And I find that argument—as articulated in the Court’s opinion—to be persuasive. 

Accordingly, I concur in the opinion of the Court.

BYE, Circuit Judge, with whom MURPHY and KELLY, Circuit Judges, join,

dissenting.

The Director is not entitled to the extraordinary remedy of a writ of mandamus. 

Such a remedy is proper only in cases of "a judicial usurpation of power or a clear

abuse of discretion," and only if the party seeking mandamus relief "show[s] that his

right to issuance of the writ is clear and indisputable."  Cheney v. U.S. Dist. Court for

D.C., 542 U.S. 367, 380-81 (2004) (internal quotations, brackets, and citations

omitted).  Because the district court did not clearly abuse its discretion in ordering the
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Director to disclose the identities of the compounding pharmacist and the testing

laboratory, the petition for a writ of mandamus should be denied.  3

Here, the majority grants this extraordinary remedy after concluding the district

court abused its discretion in failing to dismiss the prisoners' Eighth Amendment

claim on a Federal Rule of Civil Procedure 12(b)(6) motion to dismiss.  The majority

holds that, in order to survive a Rule 12(b)(6) motion, a plaintiff must now plead a

"readily available alternative method" to the current method of execution the plaintiff

is challenging.  The majority inexplicably gleans this pleading requirement from a

case which in no way addressed the pleading standard for an Eighth Amendment

claim.  In Baze v. Rees, 553 U.S. 35 (2008), Chief Justice Roberts issued a plurality

opinion joined by Justices Kennedy and Alito.  In Baze, multiple death row inmates

brought suit against Kentucky's Department of Corrections Commissioner.  They

sought to have Kentucky's three-drug lethal injection protocol declared

unconstitutional.  Id. at 46.  However, Baze did not involve a Rule 12(b)(6) motion

to dismiss.  Instead, the parties had engaged in extensive discovery and, ultimately,

a seven-day bench trial during which the trial court received the testimony of

approximately twenty witnesses.  At the conclusion of the trial, the trial court issued

a judgment upholding the execution protocol.

Chief Justice Roberts' plurality opinion did not establish a new pleading

standard, nor did it purport to do so.  Chief Justice Roberts was discussing alternative

methods because the plaintiffs there had proposed several alternatives as a means of

demonstrating the constitutional deficiency of Kentucky's execution protocol at the

time.  Baze, 553 U.S. at 56-57.  Thus, Chief Justice Roberts' plurality opinion should

not be read to create a more rigorous pleading requirement for an Eighth Amendment

claim.

Because the prisoners have not challenged the grant of mandamus relief as to3

the identity of the prescribing physician, I will not address that issue here.
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The majority concludes the district court committed a "clear abuse of

discretion" by declaring "Plaintiffs are not required to propose an alternative method

of execution" even though the two decisions of this Court which addressed Baze in

no way acknowledged any such requirement.  In Clemons v. Crawford, 585 F.3d 1119

(8th Cir. 2009), this Court addressed whether Missouri's execution protocol violated

the Eighth Amendment in the context of grant of judgment on the pleadings.  The

Clemons court noted the grant of judgment on the pleadings is reviewed "under the

same standard used to address a motion to dismiss for failure to state a claim under

[Fed. R. Civ. P.] 12(b)(6)."  Clemons, 585 F.3d at 1124 (internal quotations and

citation omitted).

The Clemons court outlined the standard for establishing an Eighth

Amendment claim, stating:

"[T]he Constitution does not demand the avoidance of all risk of pain in
carrying out executions."  [Baze, 553 U.S. at 36.]  Instead, to establish
an Eighth Amendment violation, "the conditions presenting the risk
must be 'sure or very likely to cause serious illness and needless
suffering,’ and give rise to ‘sufficiently imminent dangers.'"  Id. at 50
(quoting Helling v. McKinney, 509 U.S. 25, 33, 34 (1993)).  "[T]o
prevail on such a claim there must be a 'substantial risk of serious harm,'
an 'objectively intolerable risk of harm' that prevents prison officials
from pleading that they were 'subjectively blameless for purposes of the
Eighth Amendment.'"  Id. at 50 (quoting Farmer v. Brennan, 511 U.S.
825, 842, and 846 n. 9 (1994)).  The mere fact "an execution method
may result in pain, either by accident or as an inescapable consequence
of death," does not amount to an Eighth Amendment violation. Id.

Clemons, 585 F.3d at 1125.  

At no point does the Clemons court suggest a plaintiff is required to propose

an alternative method of execution in order to sufficiently plead an Eighth

-18-
18a



Amendment claim.  This omission is instructive because the case specifically

involved the pleading standard and the opinion extensively discussed Chief Justice

Roberts' plurality opinion in Baze.

Likewise, in Nooner v. Norris, 594 F.3d 592 (8th Cir. 2010), this Court

addressed whether Arkansas' execution protocol violated the Eighth Amendment in

the context of a grant of summary judgment in favor of the State.  Nooner articulated

a standard very similar, if not identical, to the Clemons' standard.  Nooner, 594 F.3d

at 598-99.  The Nooner court also cited extensively to Baze, but never mentioned a

readily available alternative method of execution requirement.  Id. at 598-608.  Nor

should it have, for no such requirement exists.

Other circuits have applied a similar standard post-Baze to our decisions in

Clemons and Nooner.  In Cook v. Brewer, 637 F.3d 1002 (9th Cir. 2011), and Cook

v. Brewer, 649 F.3d 915 (9th Cir. 2011), the Ninth Circuit, in considering a Rule

12(b)(6) motion to dismiss, cited Baze repeatedly and stated a standard nearly

identical to that set forth in Clemons and Nooner.  See Cook, 637 F.3d at 1004-05;

Cook, 649 F.3d at 917.  Neither decision referenced a readily available alternative

method as a pleading requirement for an Eighth Amendment claim.

Because this Court has previously read Baze not to have modified the pleading

requirement for an Eighth Amendment claim, it is unclear how the majority can now

conclude the district court "clearly abused its discretion" by reaching the same

conclusion as this Court did in both Clemons and Nooner.  Indeed, the district court

was bound to follow the Clemons and Nooner decisions.  Those decisions were

properly decided, and they properly articulate this Court's pleading requirement for

an Eighth Amendment claim.  To say the district court clearly abused its discretion

in following those decisions is misguided.
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In addition, the majority mysteriously finds error with the district court's denial

of a motion to dismiss, even though that motion involved the prisoners' original

complaint which is no longer relevant.  The original complaint addressed an earlier

execution protocol instituted by Missouri which utilized propofol.  The district court's

December 12, 2013, discovery order, the order at issue here, addressed the prisoners'

amended complaint attacking Missouri's use of compounded pentobarbital.  The

December 12, 2013, discovery order in no way concerned Missouri's use of propofol. 

The district court's denial of the Directors' earlier motion to dismiss is irrelevant to

our present inquiry, and, thus, the majority's reliance on it is misplaced.

Next, the majority elects to adopt a reading of Baze which places an absurd

burden on death row inmates.  The pleading standard advanced by the majority would

require the prisoners to identify for the Director a readily available alternative method

for their own executions.  Now, any individual wishing to challenge a state's

execution method as unconstitutional must identify a readily available alternative

method for their own deaths before any discovery has been conducted to survive a

Rule 12(b)(6) motion to dismiss.  The challenge of proposing a readily available

alternative method seems nearly impossible if the prisoners are denied discovery and,

thus, unable to ascertain even basic information about the current protocol.  The

proposition that a plaintiff must propose an alternative method for his own execution

in order to state a claim for relief under the Eighth Amendment is unreasonable.

Assuming, for the sake of argument, the dicta in Chief Justice Roberts' plurality

opinion in Baze is the new pleading standard, the prisoners have still sufficiently

alleged a claim under the Eighth Amendment.  The prisoners seek an alternative

protocol to Missouri's current method of producing and testing compounded

pentobarbital.  They desire a method which ensures the chemical composition, purity,

efficacy, and safety of compounded pentobarbital.  The prisoners have never argued

properly compounded and tested pentobarbital would not be an alternative method. 

Instead, the prisoners' argument is the use of a compounded substance purported to
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resemble pentobarbital, acquired from a non-traditional, non-FDA-approved

compounding pharmacy which likely lacks the ability to test chemicals for identity,

potency, purity, and contamination, is what violates the Eighth Amendment.  It is

clear the readily available alternative method here is one which guarantees the

chemicals used in Missouri's executions do not cause "serious illness and needless

suffering" and "give rise to 'sufficiently imminent dangers.'" Baze, 553 U.S. at 50.

The Director next raises the question of privilege.  The Director has

characterized his asserted privilege as a "state secrets" privilege.  This comparison is

inapt, as the state secret privilege has a narrow applicability limited to cases involving

national security, diplomatic secrets, and military intelligence.  See Black v. United

States, 62 F.3d 1115, 1118-19 (8th Cir. 1995).  No such issue is before the Court now. 

Instead, the Director seeks to avoid disclosure, asserting the compounding pharmacist

and testing laboratory face the threat of harassment, intimidation, and harm.  These

assertions are largely unsupported.  See Cal. First Amendment Coal. v. Woodford,

299 F.3d 868, 880 (9th Cir. 2002) (noting the State's fear execution team members

would be identified and retaliated against was speculative).  In addition, execution

team members are protected by Missouri law.  Mo. Rev. Stat. § 546.720.4 provides

any "licensing board or department shall not censure, reprimand, suspend, revoke, or

take any other disciplinary action against the person's license because of his or her

participation in a lawful execution."  This provision further minimizes any concerns

of reprisal against members of the execution team.

Although the Director's state secrets privilege argument is misguided, some

courts have recognized it may be appropriate to apply state law privileges as part of

the federal common law of privilege pursuant to Federal Rule of Evidence 501.  See

Am. Civil Liberties Union of Miss., Inc. v. Finch, 638 F.2d 1336, 1343-44 (5th Cir.

1981).  The Finch court outlined a two-step balancing test to determine whether to

apply a state-law privilege in a case based on federal question jurisdiction.  First, the

court asks whether a state court would apply the privilege.  Id. at 1343.  If so, then the
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court must determine "whether the privilege is intrinsically meritorious in [the court's]

independent judgment."  Id.  This inquiry requires "balancing the policies behind the

privilege against the policies favoring disclosure."  Id.

Applying the first step, a state court likely would not apply the privilege to the

compounding pharmacist or the testing laboratory.  Mo. Rev. Stat. § 546.720 governs

the execution team privilege here.  Section 546.720.2 defines the execution team as:

those persons who administer lethal gas or lethal chemicals and those
persons, such as medical personnel, who provide direct support for the
administration of lethal gas or lethal chemicals.

Mo. Rev. Stat. § 546.720.2.

The plain meaning of section 546.720.2 limits the execution team to those

individuals administering or providing "direct support" for the administration of

lethal chemicals.  The statute thus limits confidentiality protection to those members

who are directly involved in administration of the execution.  The execution team

must be defined more narrowly than suggested by the Director, otherwise the "direct"

in "provide direct support for the administration" would be rendered superfluous. 

Further, the terms "administer" and "administration" must be read in context.  See

United States v. Behrens, 713 F.3d 926, 929 (8th Cir. 2013) ("Statutory language

must be read in context and a phrase gathers meaning from the words around it."). 

Because "administer" clearly refers to the actual injection of lethal chemicals, this

strongly suggests "administration" similarly refers to assistance of the actual

injection.  The phrase "such as medical personnel" further bolsters a narrow reading

of the statute.  As the affidavit submitted by Larry D. Sasich states, "[n]on-traditional

compounding pharmacy practice resembles drug manufacturing more than it does the

practice of pharmacy."  Because compounding pharmacists function more as drug

manufacturers than medical personnel, they should not fall within the sweep of the
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statute.  Testing laboratories are even less likely to be deemed analogous to "medical

personnel."

For these reasons, Missouri's execution team privilege is inapplicable here. 

Yet, even assuming a state court would apply the privilege, balancing the underlying

policies would favor disclosure.  Accordingly, the district court did not commit a

clear abuse of discretion.  Although speculative, the disclosure of the compounding

pharmacist's identity – and, to a lesser extent, the testing laboratory's identity – may

result in reprisals or harassment which could impair Missouri's ability to obtain a

compounded mixture of pentobarbital in the future.

However, with regards to Missouri's policies behind this privilege, the

prisoners' interests are much more significant.  The prisoners have a significant

interest in obtaining the identities of these parties to assert their constitutional right

against being subjected to "serious illness and needless suffering" during execution. 

Baze, 553 U.S. at 50.  The prisoners' claims revolve around the chemical composition,

purity, potency, and safety of the compounded mixture of pentobarbital used by

Missouri.  The prisoners cannot adequately investigate their claims unless the

Director discloses these identities.  The supplemental declarations submitted by Mr.

Sasich underscore the deficiencies of relying on the reports of the testing laboratory. 

Without disclosure, neither the prisoners nor the district court can effectively assess

the accuracy and significance of these reports.  This consideration is important

because the Director has relied heavily on the testing laboratory's reports in its efforts

to demonstrate its execution protocols do not threaten serious and needless suffering.

Further, identifying the compounding pharmacist appears to be essential in

determining the process used to compound these chemical mixtures.  Mr. Sasich's

affidavit extensively highlights the potential problems associated with largely

unregulated compounding pharmacies and the need to fully investigate their

procedures to ensure the final product comports with the stringent requirements of the
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Eighth Amendment.  Aside from disclosure, the Director has not shown how the

prisoners can obtain critical information about the chemical composition, purity,

potency, and safety of the compounded pentobarbital which Missouri uses in its

executions.

Although the Director has some interest in keeping the identities of the testing

laboratory and the compounding pharmacist confidential, that interest is outweighed

by the significant interests of the prisoners in disclosure.  Without this information,

it is unclear whether they can adequately investigate and litigate these important

claims.  Thus, the Director has not carried his heavy burden of demonstrating clearly

and indisputably the district court abused its discretion in ordering disclosure of the

identities of the testing laboratory and the compounding pharmacist.

For the foregoing reasons, I respectfully dissent.

______________________________
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denied.    
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UNITED STATES COURT OF APPEALS 

FOR THE EIGHTH CIRCUIT 

No: 13-3699 

 

In re: George A. Lombardi 

 

                     Petitioner 

 

 

______________________________________________________________________________  

Appeal from U.S. District Court for the Western District of Missouri - Jefferson City 

(2:12-cv-04209-NKL) 

______________________________________________________________________________  

ORDER 
 

Petitioner's petition for rehearing en banc is granted. The stay entered on December 27, 2013 will  

 

remain in effect pending further order of the court. Judge Duane Benton did not participate in the  

 

consideration or decision in this matter. 

 

 

       January 17, 2014 

 

 

 

 

Order Entered at the Direction of the Court:  

Clerk, U.S. Court of Appeals, Eighth Circuit.  

____________________________________  

        /s/ Michael E. Gans  
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United States Court of Appeals
For the Eighth Circuit

___________________________

No. 13-3699
___________________________

In re: George A. Lombardi,

lllllllllllllllllllllPetitioner,
____________

 Appeal from United States District Court 
for the Western District of Missouri - Jefferson City.

____________

 Filed:  January 27, 2014
____________

Before RILEY, Chief Judge, WOLLMAN, LOKEN, MURPHY, BYE, SMITH,
COLLOTON, GRUENDER, SHEPHERD, and KELLY, Circuit Judges, En Banc.*

____________

ORDER

The respondents in this matter, plaintiffs in the underlying litigation, Zink v.

Lombardi, No. 2:12-cv-04209 (W.D. Mo. filed Aug. 1, 2012), petition for rehearing

of this court’s decision filed January 24, 2014, and to vacate the opinion on account

of mootness.  For the following reasons, we deny the petition.

The respondents argue that the issues before this court were moot at the time

of the opinion’s issuance, because the identities of the testing laboratory and

Judge Benton did not participate in the consideration or decision of this*

matter.
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compounding pharmacy used by the State have become known through media

accounts and inferences made by one of respondents’ experts from other filings in the

case.  We do not know whether the media sources and the expert have correctly

identified the pharmacy and the laboratory.  The issue before this court was whether

the district court properly ordered the Director to disclose in discovery the identities

of the prescribing physician, the compounding pharmacy, and the testing laboratory. 

The respondents never withdrew their request for the disputed discovery, and there

was a live controversy over whether the Director was required to provide it.  The

petition for writ of mandamus was therefore not moot when the opinion issued.

The respondents next contend that this court wrongly granted mandamus relief

on grounds that were not presented to the district court.  We believe the grounds were

adequately presented.  In moving to dismiss the original complaint challenging a

method of execution using propofol, the Director argued that the plaintiffs failed to

state a claim under the Eighth Amendment because they did not allege the existence

of a feasible, readily implemented alternative that significantly reduces risk of severe

pain.  R. Doc. 3, at 5.  The Director also urged that the plaintiffs failed to state a claim

under the Ex Post Facto Clause because the governing statute grants the Director

discretion to establish the method of execution, the punishment of death for capital

murder had not changed, and only the mode of producing this result had changed.  Id.

at 11-12.  After the Department of Corrections changed its execution protocol to use

compounded pentobarbital, the district court granted leave to amend the complaint,

rejecting the Director’s argument that amendment would be futile in light of Baze v.

Rees, 553 U.S. 35 (2008), and circuit precedent applying the Ex Post Facto Clause. 

R. Doc. 181; R. Doc. 178, at 5-6.  In a hearing on the discovery dispute, the Director,

while advancing primarily an argument of privilege, cited Baze and the requirement

of feasible alternatives under the Eighth Amendment.  R. Doc. 224, at 9-10.  The

plaintiffs’ amended complaint challenging the new protocol presented the same legal

issues under the Eighth Amendment and Ex Post Facto Clauses that were raised with

the district court in the first motion to dismiss, as the plaintiffs themselves later

-2-
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acknowledged.  R. Doc. 258, at 11, 14.  We do not think the Director was required to

reargue the same points in his motion for a protective order to justify raising the

issues in the court of appeals.

The respondents urge that this court misread Baze v. Rees by holding that an

Eighth Amendment claim challenging method of execution must allege that the risk

of harm arising from the State’s current lethal-injection protocol is substantial when

compared to known and available alternatives.  They cite the Supreme Court’s

statement in Hill v. McDonough, 547 U.S. 573 (2006), that there is no “[s]pecific

pleading requirement[]” that a prisoner must identify “an alternative, authorized

method of execution” to proceed in a § 1983 action.  Id. at 582.  In Hill, however, the

plaintiff conceded that “other methods of lethal injection the Department could

choose to use would be constitutional,” id. at 580, and he alleged “that the challenged

procedure presents a risk of pain the State can avoid while still being able to enforce

the sentence ordering a lethal injection.”  Id. at 581.  The plaintiffs in this case did not

make such an allegation in the amended complaint.  We therefore concluded that they

failed to state a claim by failing to allege even the elements of an Eighth Amendment

claim as defined in Baze.  We were not required to address whether alleging that the

current method of execution creates a substantial risk of harm when compared to

known and available alternatives, without specifying an alternative, would be

sufficient to state a claim in light of Hill and Baze.  Cf. Ashcroft v. Iqbal, 556 U.S.

662, 678 (2009).

The respondents finally assert that this court misread their state-law claims in

concluding that the identities of the pharmacy and laboratory are plainly not relevant

to their state-law claims.  As they reiterate in the petition, however, the respondents

alleged in their amended complaint that the Department violates state law by carrying

out executions using compounding-pharmacy drugs.  The Department admits that it

acquires the drugs from a compounding pharmacy.  As we read the complaint, the

plaintiffs have not alleged that some uses of compounding-pharmacy drugs are lawful

-3-
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and some uses are unlawful, such that investigation of the particular compounding

pharmacy would be relevant to their claims under state law.

The petition for rehearing is denied. 

Judge Shepherd votes to deny the petition for rehearing.

Judge Murphy, Judge Bye, and Judge Kelly would grant the petition for

rehearing.

______________________________
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI 

CENTRAL DIVISION 
 

DAVID ZINK, et al.,      ) 
         ) 
 Plaintiffs,       ) 
         ) 
v.         ) Case No. 2:12-CV-4209-NKL 
         ) 
GEORGE A. LOMBARDI, et al.,     ) 
         ) 
 Defendants.       ) 
 

ORDER 
 
 This case involves a challenge by twenty-one Plaintiffs, prisoners on death row in 

Missouri, to the execution protocol issued by the Missouri Department of Corrections on 

May 15, 2012.  Plaintiffs filed a petition for declaratory and injunctive relief on June 26, 

2012, and Defendants removed to federal court on August 1, 2012.  Pending before the 

court is Defendants’ Motion to Dismiss [Doc. # 3].  For the reasons set forth below, the 

Motion to Dismiss is DENIED in part and GRANTED in part.  

I. Background 

 Plaintiffs, twenty-one prisoners under sentence of death due to convictions for first 

degree or capital murder in the state courts of Missouri, bring suit against the following 

Defendants in their official capacity: George Lombardi, Director of the Missouri 

Department of Corrections; David Dormire, Director of the Division of Adult Institutions 

at the Missouri Department of Corrections; Terry Russell, Warden of the Eastern 

Reception Diagnostic & Correctional Center, where Missouri executions are currently 

conducted; and John Does 2-40, Anonymous Executioners for the state of Missouri.   
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 Plaintiffs allege that the execution protocol issued by Defendant Lombardi on May 

15, 2012, which mandates execution via injection of 2 g of the anesthetic propofol and 10 

cc of the pain-suppressant lidocaine, violates the state and federal Constitutions by 

creating an unprecedented, substantial likelihood of foreseeable infliction of excruciating 

pain during execution.  Count I alleges that this method of execution, the first of its kind, 

violates the prohibition on cruel and unusual punishments of the Eighth and Fourteenth 

Amendments and the Missouri Constitution, Art. I § 21, by inflicting unconscionable 

pain without reliable mitigation.  Count II alleges that administering lidocaine without a 

prescription, as required by the Food, Drug & Cosmetic Act, violates the Supremacy 

Clause of the United States Constitution, Art. VI clause 2.  Count III alleges that 

application of the newly promulgated protocol to Plaintiffs violates the Ex post facto 

Clauses of the Missouri Constitution, Art. I § 13, and the United States Constitution, Art. 

I § 10, by creating a significant risk of increased punishment.  Finally, Count IV alleges 

that Missouri statute § 546.720, which authorizes Defendant Lombardi to prescribe the 

means by which the Department of Corrections carries out executions by lethal injection 

or lethal gas, violates the separation of powers guaranty of the Missouri Constitution, Art. 

II § 1. 

 Defendants have moved to dismiss for failure to state a claim. 

II. Discussion 

 A. Facts 

 The facts in this section are taken from Plaintiffs’ Complaint and attached 

documentation [Doc. # 1].  Plaintiffs allege that 1) propofol causes pain on injection in 
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the overwhelming majority of instances, even as used in ordinary medical practice; 2) the 

defendants’ protocol calls for a rapid injection of a massive dosage of propofol far 

exceeding what is used in surgical settings; and 3) the lidocaine defendants plan to inject 

will not provide sufficient or reliable mitigation of the pain caused by the propofol.   

 In support of these allegations, Plaintiffs have submitted the sworn affidavit of Dr. 

Mark Heath, Assistant Professor of Clinical Anesthesiology at Columbia University.  Dr. 

Heath attests that although propofol is widely used to induce general anesthesia, a subset 

of patients experience significant pain at the time of injection.  Dr. Heath also states that 

the two grams of propofol called for in the new lethal injection protocol is fifteen times 

the dose normally given to adult patients to induce anesthesia.  He avers that as it is 

unlikely that a dosage this large has ever been deliberately injected into a conscious 

person, clinical studies documenting the severity of pain caused by this amount of 

propofol have likely not been performed.  Dr. Heath also attests that based on his 

research, the Missouri Department of Corrections is the first and currently only such 

entity to propose the administration of propofol in lethal injections. 

 Plaintiffs also include in their pleadings a peer-reviewed article, Prevention of 

pain on injection of propofol: systematic review and medical analysis, by L. Jalota, et al., 

published by the British Medical Journal in 2011.  According to this article, the overall 

risk of pain caused by propofol injection is 60%.  Although the article states that 

lidocaine has been effective in reducing this pain, Dr. Heath avers that the amount of 

lidocaine called for in the protocol is not sufficient to reliably prevent the occurrence of 

pain from such a large dose of propofol. 
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 In addition, Plaintiffs submit the deposition of Dr. Mark Dershwitz taken in the 

case of Jackson v. Danberg, in the District Court of Delaware.  Dr. Dershwitz was the 

expert used by the Missouri Department of Corrections in the lethal injection challenge 

presented in Taylor v. Crawford, 487 F.3d 1972, 1076 (8th Cir. 2007).  In his deposition 

in the Delaware case, Dr. Dershwitz testified that propofol causes pain in two-thirds to 

three-quarters of patients, and that a subset of patients “literally scream at the top of their 

lungs as they are falling asleep” because “propofol burns.”  [Doc. # 1, Ex. 4].   

 Finally, Plaintiffs contend that Defendants know, or in the exercise of reasonable 

diligence should know, that propofol causes pain and that the amount of lidocaine in the 

protocol is insufficient to anesthetize Plaintiffs from that pain. 

 B. Standard of Review 

 To survive a motion to dismiss, a pleading must present “a short and plain 

statement of the claim showing that the pleader is entitled to relief.”  Fed. R. Civ. P. 

8(a)(2).  For the purposes of a motion to dismiss, a court is required to construe the 

allegations in a complaint broadly and in the light most favorable to the nonmoving party.  

Ritchie v. St. Louis Jewish Light, 630 F.3d 713, 716 (8th Cir. 2011).  Plaintiffs must 

assert sufficient facts in their pleading that, if accepted as true, would “state a claim to 

relief that is plausible on its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S. 

Ct. 1955, 1974 (2007); see also Northstar Indus., Inc. v. Merrill Lynch & Co., Inc., 576 

F.3d 827, 832 (8th Cir. 2009).  District courts should rely on their own “judicial 

experience and common sense” in making the “context-specific” determination of 

whether factual allegations make a right to relief plausible.  Ashcroft v. Iqbal, 556 U.S. 
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662, 679, 129 S. Ct. 1937, 1950 (2009).  A complaint that fails to satisfy these 

requirements may be dismissed for failure to state a claim on which relief can be granted.  

Fed. R. Civ. P. 12(b)(6).   

 C. Discussion 

  1. Eighth Amendment  

 Defendants contend that Plaintiffs fail to state a claim under the Eighth 

Amendment because they have not alleged facts that present an objectively intolerable 

risk of harm.   

 There are two components to an Eighth Amendment challenge, which is applied to 

the States through the Fourteenth Amendment: “First, the punishment must not involve 

the unnecessary and wanton infliction of pain.  Second, the punishment must not be 

grossly out of proportion to the severity of the crime.”  Taylor v. Crawford, 487 F.3d 

1072, 1079 (8th Cir. 2007).  The Eighth Circuit has concluded that an “unnecessary risk 

of causing the wanton infliction of pain” may satisfy the first prong.  Taylor v. Crawford, 

487 F.3d 1072, 1079 (8th Cir. 2007).  A plurality of the Supreme Court has similarly held 

that “subjecting individuals to a risk of future harm—not simply actually inflicting 

pain—can qualify as cruel and unusual punishment,” but that “the risk must be ‘sure or 

very likely to cause serious illness and needless suffering,’ and give rise to ‘sufficiently 

imminent dangers.’”  Baze v. Rees, 553 U.S. 35, 49-50, 128 S. Ct. 1520, 1530-31 (2008) 

(quoting Helling v. McKinney, 509 U.S. 25, 33, 34–35, 113 S. Ct. 2475 (1993)) 

(emphasis in original); see also Farmer v. Brennan, 511 U.S. 825, 834, 114 S. Ct. 1970, 

1977 (1994).  When assessing the constitutionality of a written lethal injection protocol, 
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the court must determine whether it “presents a substantial risk of inflicting unnecessary 

pain.”  Nooner v. Norris, 594 F.3d 592, 599 (8th Cir. 2010) cert. dismissed, 130 S. Ct. 

2432 (U.S. 2010), cert. denied, 131 S. Ct. 569 (U.S. 2010) (quoting Taylor, 487 F.3d at 

1080). 

 Defendants read Plaintiffs’ complaint to assert that the risk of pain must be zero 

under the Eighth Amendment.  However, Plaintiffs do not make that claim.  Rather, 

Plaintiffs allege that the Department of Corrections’ protocol creates a substantial, 

objectively intolerable risk of severe pain.  They have offered expert affidavits attesting 

that pain experienced as a result of the injection of propofol is widely acknowledged by 

the medical community, and that whereas lidocaine has been found to mitigate this pain, 

it is unlikely to be effective here given the untoward amount of propofol the protocol 

requires.  In contrast to the lethal injection protocols challenged in recent similar 

litigation, the Plaintiffs’ challenge addresses the risk of pain inherent in the execution 

method itself, not the risk of pain that could possibly result from maladministration of the 

protocol.  See, e.g., Baze, 553 U.S. at 49; Clemons v. Crawford, 585 F.3d 1119, 1127 (8th 

Cir. 2009); Nooner, 594 F.3d at 603; Taylor, 487 F.3d at 1080.  As the Eighth Circuit has 

explained, “The cruelty against which the Constitution protects a convicted man is 

cruelty inherent in the method of punishment . . . ”  Taylor, 487 F.3d at 1080 (quoting 

Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 464, 67 S. Ct. 374, 376 (1947) 

(plurality opinion)).  Unlike Taylor, in the instant case there is no admission by Plaintiffs 

that if the procedure is properly administered, the risk of pain is virtually nil.  Id. at 1083.   
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 Defendants also assert that Plaintiffs have failed to offer a reasonable alternative to 

propofol, citing Baze.  However, Plaintiffs are not required to propose an alternative 

method of execution as an element of their Eighth Amendment claim.  The Chief 

Justice’s opinion in Baze simply stated that where the contested method creates a 

substantial risk of serious harm and the plaintiffs proffer a feasible, readily-implemented 

alternative, the state’s refusal to adopt the alternative may constitute “cruel and unusual 

punishment” under the Eighth Amendment.  Baze v. Rees, 553 U.S. 35, 52, 128 S. Ct. 

1520, 1532.  There is no requirement that Plaintiffs propose an alternative as part of their 

pleadings.  

 Plaintiffs have pled sufficient facts that, taken as true, indicate that a substantial 

risk of pain is likely to result from administration of the propofol-lidocaine cocktail.  As 

such, dismissal prior to discovery is improper. 

  2. Supremacy Clause Claim 

 In their second claim, Plaintiffs allege that the use of lidocaine in the execution 

protocol is not prescribed by a doctor in contravention to the Food, Drug & Cosmetic Act 

(“FDCA”), and is therefore a violation of the Supremacy Clause.  Both parties 

acknowledge, however, that the Food, Drug & Cosmetic Act (“FDCA”) does not provide 

a private right of action to enforce the terms of the FDCA.   Yet Plaintiffs seek a 

declaratory judgment that the execution protocol adopted by Defendants which uses a 

drug that has not been prescribed pursuant to Missouri statutory authority conflicts with 

the FDCA, and therefore violates the Supremacy Clause.  The Court need not address the 
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viability of such a claim which is questionable, because it finds the Plaintiffs have no 

standing to raise it.   

 a. Standing  

 Defendants assert that Plaintiffs lack standing to bring their Supremacy Clause 

claim.  A plaintiff has standing when she has a) suffered a “concrete and particularized” 

injury, which is b) “actual or imminent, not conjectural or hypothetical,” and c) “fairly 

traceable to the challenged action of the defendant” such that limiting the defendant will 

remedy the injury.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, 112 S. Ct. 2130, 

2136 (1992) (internal quotes omitted).  “At the pleading stage, general factual allegations 

of injury resulting from the defendant's conduct may suffice.”  Lujan, 504 U.S. at 561, 

112 S. Ct. at 2137. 

 Defendants contend that Plaintiffs have not shown injury because they have not 

alleged that lidocaine causes pain or any other injury.  The Court agrees. This is not a 

case where the prescription drug is being used to cause death or that the administration of 

the drug requires supervision by a physician to avoid an unintended result. The only 

allegation is that the lidocaine is not sufficient to prevent pain under these circumstances.  

But that merely suggests that another drug should be used, not that the use of lidocaine is 

causing injury because it is not prescribed.  In addition, Plaintiffs have not suggested that 

another doctor would in fact choose a different pain killer which would be sufficient to 

meet the pain concerns that they raise.  Likewise, they have not alleged that if the drug 

were prescribed, a doctor would increase the dose of lidocaine to address the concerns 

raised by the Plaintiffs. In other words, Plaintiffs have not raised any facts to show that 
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the absence of a prescription is somehow responsible for the wrong drug or dose being 

chosen.  

 As previously said, district courts should rely on their own “judicial experience 

and common sense” in making the “context-specific” determination of whether factual 

allegations make a right to relief plausible.  Ashcroft v. Iqbal, 556 U.S. 662, 679, 129 S. 

Ct. 1937, 1950 (2009).   With that in mind, Plaintiffs’ Supremacy Clause claim is 

dismissed.   

  3. Prohibition on Ex Post Facto or Retrospective Laws 

 Plaintiffs argue that changing from the three-chemical sequence previously used in 

Missouri executions to the lidocaine-propofol protocol would increase the likelihood of 

excruciating pain experienced by Plaintiffs, and therefore constitutes an increased 

punishment in violation of the federal and state ex post facto prohibitions and Missouri’s 

retrospective operation prohibition.  U.S. Const. Art. I § 9, cl. 3, and Art. I, § 10 cl. 1; 

Mo. Const. Art. I, § 13.  Defendants contend that Plaintiffs have failed to state an ex post 

facto claim on the ground that a change in method of execution cannot be a violation of 

the ex post facto clause.   

 An ex post facto penal law is one that retroactively “disadvantages the offender 

affected by [it].” Collins v. Youngblood, 497 U.S. 37, 41 (1990).   In other words it is a 

change in the law post-conviction that disadvantages the defendant.  R.W. v. Sanders, 168 

S.W.3d 65, 68 (Mo. 2005) (quoting Cooper v. Mo. Bd. of Prob. & Parole, 866 S.W.2d 

135, 137–38 (Mo. banc 1993)); see also Williams v. Hobbs, 658 F.3d 842, 848 (8th Cir. 

2011) cert. dismissed, 2012 WL 1803326 (U.S. Sept. 20, 2012) (internal quotes omitted) 
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(Holding that to state an ex post facto claim, the prisoner must allege that a new law or 

regulation “creates a significant risk of increased punishment.”).  

 Defendants rely on two cases, Malloy v. S. Carolina, 237 U.S. 180, 185, 35 S. Ct. 

507, 509 (1915), and State v. Brown, 112 S.W.2d 568, 571 (Mo. 1937), to support their 

claim that a change in method of execution does not violate the ex post facto clause.  In 

Malloy, the Supreme Court noted that the statute changing the method of execution from 

hanging to electrocution “did not change the penalty – death – for murder, but only the 

mode of producing this . . . . The punishment was not increased, and some of the odious 

features incident to the old method were abated.”  Malloy, 237 U.S. at 185, 35 S. Ct. at 

509.  The Court emphasized that the purpose of the change of execution method in 

Malloy was to find “the most humane and practical method of inflicting the death 

sentence.”  Id.  Similarly, when Missouri changed the execution method from hanging to 

lethal gas for the purpose of providing a more “humane” death penalty, the Supreme 

Court of Missouri asked, “why should the new statute not apply to those cases pending at 

the time the change went into effect?... The changes are intended to be a benefit and not a 

detriment.”  State v. Brown, 112 S.W.2d at 571.    

 In contrast to Malloy and Brown, in the instant case there is no indication that the 

new lidocaine-propofol protocol was adopted in order to make the administration of the 

death penalty more “humane” or to abate “odious features incident to the old method.”  

Taking Plaintiff’s allegations as true, the Defendants’ new method or execution would 

substantially increase the risk of pain Plaintiffs would endure.  Malloy and Brown 
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therefore do not stand for the proposition that a change in method of execution cannot be 

a violation of the ex post facto clause.   

 Defendants also argue that there has been no change in the law because the 

applicable statute, Mo. Rev. Stat. § 546.720.1, has always given the Department of 

Corrections the responsibility to choose the protocol for an execution.  However, the 

Supreme Court has made it clear that in some circumstances a change in a regulation or 

policy can be an ex post facto violation.  There does not have to be a change in a statute. 

See, Garner v. Jones, 529 U.S. 244 (2000); Levine v. Menifee, 2005 WL 1384021 

(S.D.N.Y. June 9, 2005).  Defendants have failed to address the issues raised in Jones, 

and the Court declines to engage in that analysis sua sponte.   

Further, the retrospective operation clause in the Missouri Constitution “is broader 

than the federal proscription of ex post facto laws.”  Rentschler v. Nixon, 311 S.W.3d 

783, 788 (Mo. 2010) (en banc), as modified on denial of reh'g (May 11, 2010).  It applies 

the ex post facto prohibition not only to laws enacted by the legislature, but also to 

regulations promulgated by an agency.  Miller v. Mitchell, 25 S.W.3d 658, 663 (Mo. Ct. 

App. 2000); Davis v. Kempker, 167 S.W.3d 721, 728 (Mo. Ct. App. 2005).  This is so, the 

court in Miller explained, “because in promulgating regulations, the agency is exercising 

delegated legislative authority; thus, the rules are as if made by the legislature.”  Miller, 

25 S.W.3d at 663 (internal quotes omitted).  The retrospective operation clause prohibits 

any law or regulation that “creates a new obligation, imposes a new duty, or attaches a 

new disability with respect to transactions or considerations already past.”  F.R. v. St. 
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Charles County Sheriff's Dep’t, 301 S.W.3d 56, 61 (Mo. 2010) (quoting Squaw Creek 

Drainage Dist. v. Turney, 235 Mo. 80, 138 S.W. 12, 16 (1911)).   

Plaintiffs have alleged that the change in the execution protocol1 promulgated by 

the Department of Corrections will result in a significant risk of increased pain compared 

to the prior method of execution.  Taking this allegation as true and considering the 

arguments that have been raised by the Defendants, Plaintiffs have stated a plausible ex 

post facto claim. 

  4. Separation of Powers  

 Plaintiffs have alleged that the statutory delegation to the Department of 

Corrections to determine the method of execution is unconstitutional because it grants 

Defendants unbounded authority unconstrained by meaningful guidance from the 

legislature, and thus constitutes an exercise of legislative power in violation of the 

Missouri Constitution’s guarantee of separation of powers.  Article II § 1 of the Missouri 

Constitution states,  

The powers of government shall be divided into three distinct 
departments—the legislative, executive and judicial—each of which shall 
be confided to a separate magistracy, and no person, or collection of 
persons, charged with the exercise of powers properly belonging to one of 
those departments, shall exercise any power properly belonging to either of 
the others, except in instances in this constitution expressly directed or 
permitted. 

                                                           
1 Whether the Department of Corrections protocol is considered an alteration of “substantial 
personal rights” or a mere change in “modes of procedure which do not affect matters of 
substance,” State v. Lawhorn, 762 S.W.2d 820, 824 (Mo. 1988), has not been raised by the 
Defendants, and the Court will not address it sua sponte. 
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Missouri’s statute delegating authority to the director of the Department of Corrections to 

formulate death penalty policies is as follows: 

The manner of inflicting the punishment of death shall be by the 
administration of lethal gas or by means of the administration of lethal 
injection. And for such purpose the director of the department of 
corrections is hereby authorized and directed to provide… the necessary 
appliances for carrying into execution the death penalty by means of the 
administration of lethal gas or by means of the administration of lethal 
injection. 

Mo. Rev. Stat. § 546.720.1. 

 The Missouri Supreme Court has not addressed the issue of the constitutionality of 

delegating the method of execution to agency officials.  However, Missouri has addressed 

issues of delegation to executive officials in other contexts.  Lux v. Milwaukee Mechanics 

Ins. Co., 322 Mo. 342, 15 S.W.2d 343 (1929) set out the “general rule” that any law 

“which attempts to clothe an administrative officer with arbitrary discretion, without a 

definite standard or rule for his guidance, is an unwarranted attempt to delegate 

legislative functions to such officer, and for that reason is unconstitutional.”  Lux, 15 

S.W.2d at 345 (finding an ordinance unconstitutional because it gave a city official the 

power to condemn a building without providing guides, tests, or standards to protect the 

property owner from arbitrary action); see also State v. Bridges, 398 S.W.2d 1, 5 (Mo. 

1966) (a law delegating authority “is constitutional if a definite standard is provided and 

no arbitrary discretion is involved.”); Menorah Med. Ctr. v. Health & Educ. Facilities 

Auth., 584 S.W.2d 73, 83 (Mo. 1979) (“An ordinance or a statute which vests discretion 

in administrative officials must, generally stated, include standards for their guidance in 

order to be constitutional.”) (internal quotes omitted).  The standard by which the 
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executive officer exercises discretion need not be explicitly laid out; rather, depending on 

“the nature and purpose of the legislation,” “the legislature may enact the basic purpose 

or rule, leaving matters of detail in administering the act to the board or executive, 

although an exercise of discretion by the latter may thus be involved.”  State ex rel. Priest 

v. Gunn, 326 S.W.2d 314, 320-21 (Mo. 1959); see also Menorah Med. Ctr, 584 S.W.2d 

at 83.  Where a statute establishes “a sufficiently definite public policy” and “merely 

leaves to the director the administrative duty of filling in the details of the policy in 

implementation of the law,” there has been no constitutional violation.  State v. Cushman, 

451 S.W.2d 17, 21 (Mo. 1970) (holding that a statute allowing the director of revenue to 

set the standards for protective headgear with no guidelines except that the standards be 

“reasonable” was constitutional).  Delegation is constitutional where the executive 

agency possesses “particular areas of expertise,” State Tax Comm'n v. Admin. Hearing 

Comm'n, 641 S.W.2d 69, 74 (Mo. 1982), or where it is impracticable to “lay[] down a 

definite, comprehensive rule in the legislation itself.”  Priest, 326 S.W.2d at 321 (internal 

quotes omitted); see also Lux, 15 S.W.2d at 345; Cushman, 451 S.W.2d at 20; Menorah 

Med. Ctr, 584 S.W.2d at 83-84; State ex rel. Mackey v. Hyde, 315 Mo. 681, 286 S.W. 

363, 366 (1926).   

 Texas, Idaho, Florida, Nebraska, and Arizona state courts have considered whether 

delegation of execution protocols to an executive official violates their state separation of 

powers principles, and have determined that it does not.  Ex parte Granviel, 561 S.W.2d 

503 (Tex. Crim. App. 1978); State v. Osborn, 102 Idaho 405, 631 P.2d 187 (1981); Sims 

v. State, 754 So. 2d 657 (Fla. 2000); State v. Ellis, 281 Neb. 571, 799 N.W.2d 267 (Neb. 
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2011) cert. denied, 132 S. Ct. 463 (2011); Cook v. State, 230 Ariz. 185, 281 P.3d 1053 

(Ct. App. 2012).2   

 The separation of powers jurisprudence of these states is fairly similar.  The 

standard in Texas is that “a legislative body may, after declaring a policy and fixing a 

primary standard, delegate to an administrative tribunal or officer the power to fill up the 

details so as to carry out and effectuate the legislative purpose.”  Margolin v. State, 151 

Tex. Crim. 132, 138, 205 S.W.2d 775, 778 (1947).  Florida jurisprudence provides that 

“the Legislature may enact a law, complete in itself, designed to accomplish a general 

public purpose, and may expressly authorize designated officials within definite valid 

limitations to provide rules and regulations for the complete operation and enforcement 

of the law within its expressed general purpose.”  Sims, 754 So. 2d at 668 (internal quotes 

omitted).  Nebraska’s separation of powers principles provide that “[w]here the 

Legislature has provided reasonable limitations and standards for carrying out the 

delegated duties, there is no unconstitutional delegation of legislative authority.”  Yant v. 

City of Grand Island, 279 Neb. 935, 945, 784 N.W.2d 101, 109 (2010) (internal quotes 

                                                           
2 Defendants also point to the Delaware case of State v. Deputy, 644 A.2d 411, 420 (Del. Super. 
1994) aff'd, 648 A.2d 423 (Del. 1994) in support of their argument.  However, this case involved 
an Eighth Amendment challenge to the state death penalty statute, which permitted the 
Department of Corrections to promulgate the execution protocol.  The Petitioner argued that the 
statute was unconstitutional because it failed “to provide guidelines concerning the appropriate 
selection and training of the people administering the lethal injection,” and as such would 
constitute cruel and unusual punishment.  Deputy, 644 A.2d at 420.  The state court dismissed 
the argument without citing sources on the grounds that “[n]o requirement exists that the state 
statute itself must establish detailed procedures for the administration of the death penalty,” and 
that the procedures promulgated by the Department of Corrections were “conventional and well-
planned,” “reliable,” and there was no evidence that Defendant’s “execution will involve 
unnecessary torture, degradation, terror, pain or disgrace so as to render the Delaware statute 
unconstitutional.”  Id. at 420-21. 
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omitted).  The Arizona Supreme Court has stated that “[a] statute need establish no more 

than a sufficient basic standard, i.e., a definite policy and rule of action which will serve 

as a guide for the administrative agency, in order for the delegation of legislative power 

to be deemed valid.”  State v. Arizona Mines Supply Co., 107 Ariz. 199, 205-06, 484 P.2d 

619, 625-26 (Ariz. 1971).  While the Arizona separation of powers jurisprudence appears 

to be slightly less stringent than Missouri’s, the Texas, Nebraska, and Florida standards 

for delegation align substantially with the contours of Missouri’s jurisprudence, as 

detailed above.3 

 In upholding the death penalty delegation statutes, these state courts considered 

the following factors:  

1) Whether the statute established a general policy to guide administrative action, 
such that the agency official could reasonably fill in the details.  Granviel, 561 
S.W.2d at 514; Osborn, 102 Idaho at 419, 631 P.2d at 201; Sims, 754 So. 2d at 
668; Ellis, 281 Neb. at 593, 799 N.W.2d at 289; 
 

2) Whether the agency official is better qualified to make the determination, and 
requiring the legislature to detail the policy would be impracticable, as where “the 
relations to be regulated are highly technical or where regulation requires a course 
of continuous decision.” Ellis, 281 Neb. at 592-93, 799 N.W.2d at 289; see also 
Sims, 754 So. 2d at 670; Cook, 281 P.3d at 1056. 

Because of the similarities between Missouri’s separation of powers jurisprudence and 

that of the above states, the Court concludes that consideration of these factors is likewise 

appropriate in the instant case. 

                                                           
3 The Idaho court in Osborn did not rely on any state law for its nondelegation analysis, only 
Granviel, and so the Court will not discuss Idaho’s separation of powers jurisprudence.  Osborn.  
102 Idaho at 419. 
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 Plaintiffs rely on a recent outlier case in support of their claim that the death 

penalty delegation statute violates separation of powers principles,  Hobbs v. Jones, 2012 

Ark. 293, 2012 WL 2362712 (Ark. 2012).  Arkansas’ separation of powers jurisprudence 

provides that “discretionary power may be delegated by the legislature to a state agency 

as long as reasonable guidelines are provided,” including “appropriate standards by 

which the administrative body is to exercise this power… A statute that, in effect, reposes 

an absolute, unregulated, and undefined discretion in an administrative agency bestows 

arbitrary powers and is an unlawful delegation of legislative powers.”  Hobbs, 2012 WL 

2362712 at *10.  Applying this standard, the Arkansas Supreme Court found the death 

penalty delegation statute unconstitutional on the grounds that the statute “provides no 

guidance and no general policy with regard to the procedures for the [corrections official] 

to implement lethal injections,” and “plainly gives absolute and exclusive discretion to 

the [corrections official] to determine what chemicals are to be used.”  Id. at *15, *14.  

The dissent in Hobbs argued that the delegation of authority in the Arkansas statute was 

constitutional because it involved “details with which it is impracticable for the 

legislature to deal directly.”  Hobbs, 2012 WL 2362712 at *28 (Baker, J., dissenting).   

 Plaintiffs contend that the Missouri Supreme Court gives special weight to the 

decisions of the Arkansas Supreme Court; however, in support of this claim, they 

reference only one Missouri case involving a nondelegation challenge to a statute 

granting commissions the authority to construct and lease buildings, which cites two 

Arkansas cases in a footnote.  See Menorah Med. Ctr, 584 S.W.2d at 84 n.3.  This is not a 

sufficient basis for holding that the Arkansas decision is controlling, especially when 
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other state decisions have come to the contrary conclusion.  Plaintiffs also point out that 

the Arkansas death penalty delegation statute, which required lethal injection and 

enumerated a list of possible chemicals, was more detailed than the Missouri statute in 

the instant case, which permits either lethal injection or lethal gas and does not 

recommend specific chemicals to be used.  However, this alone is insufficient to merit 

relying on Arkansas’ outlier decision, when there is no indication that Arkansas case law 

carries any special weight in Missouri. 4    

 The Court applies the factors set out in the Texas, Idaho, Nebraska, Florida, and 

Arizona courts to the instant case.  First, the statute in question establishes a general 

policy – execution shall be conducted via lethal gas or injection – the details of which 

could be reasonably filled in by the agency official.  See Sims, 754 So. 2d at 670.  The 

next question is whether the agency official is better qualified to make the policy, and 

whether it would be impracticable to require a detailed policy of this sort from the 

legislature.  Nebraska’s approach to this inquiry, which focuses on whether “the relations 

to be regulated are highly technical” or the “regulation requires a course of continuous 

decision,” is instructive.  Ellis, 281 Neb. at 592, 799 N.W.2d at 289.  Execution is a 

highly technical process involving complex drug combinations, to which this case is 

                                                           
4 Compare Ark. Code Ann. § 5-4-617(a) (Supp. 2011) (“The sentence of death is to be carried 
out by intravenous lethal injection of one (1) or more chemicals, as determined in kind and 
amount in the discretion of the Director of the Department of Correction . . . .  The chemical or 
chemicals injected may include one (1) or more of the following substances: (A) One (1) or more 
ultra-short-acting barbiturates; (B) One (1) or more chemical paralytic agents; (C) Potassium 
chloride; or (D) Any other chemical or chemicals, including but not limited to saline solution.”) 
with Mo. Ann. Stat. § 546.720(1) (“The manner of inflicting the punishment of death shall be by 
the administration of lethal gas or by means of the administration of lethal injection . . . .”). 
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testament.  Decisions regarding the method of execution are also ongoing, as drugs 

become less available or new drugs enter the market.  Furthermore, as other state courts 

have noted, Department of Corrections officials are better qualified to make these 

assessments than the legislature.  See Sims, 754 So. 2d at 670.  Therefore, Missouri’s 

death penalty delegation statute is not unconstitutional under this test. 

 Additionally, Missouri law makes clear that a statute is to be presumed to be valid 

“unless it clearly contradicts a constitutional provision.”  State Auditor v. Joint Comm. on 

Legislative Research, 956 S.W.2d 228, 231 (Mo. 1997).  “Statutes must, if possible, be 

construed as consistent with the Constitution.”  State Tax Comm'n, 641 S.W.2d at 73.  In 

light of this canon of statutory interpretation and the state cases upholding death penalty 

delegation to executive officials, including the similarities between their separation of 

powers provisions and that of Missouri, the Court finds that Missouri’s delegation of 

execution methods to the Defendant does not violate separation of powers principles.  As 

such, Defendant’s Motion to Dismiss on this claim is GRANTED. 

  5. Estoppel 

 Finally, Defendants contend that Plaintiffs are estopped from raising a separation 

of powers challenge on the grounds that one Plaintiff, Plaintiff Taylor, challenged the 

constitutionality of § 546.720 under the Eighth Amendment in a previous litigation, as a 

result of which the district court required the Department of Corrections to submit a 

written lethal injection protocol implementing § 546.720.  See Taylor v. Crawford, 2006 

WL 1779035 at *8 (W.D. Mo. June 26, 2006) (not reported in F. Supp. 2d).  The written 

protocol was found not to violate the Eighth Amendment on appeal.  Taylor, 487 F.3d at 
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1083.  However, at no time was the issue of the constitutionality of the delegation of 

power under § 546.720 raised or litigated.  Furthermore, Defendants introduce no case 

law showing that any form of estoppel would be appropriate in this instance.  Thus, there 

is no basis for estopping Plaintiffs from proceeding with their claim.    

IV. Conclusion 

 As the Supreme Court has made clear, “[a] claim has facial plausibility when the 

plaintiff pleads factual content that allows the court to draw the reasonable inference that 

the defendant is liable for the misconduct alleged.”  Ashcroft, 556 U.S. at 678, 129 S. Ct. 

at 1949 (internal quotes omitted).  The Plaintiffs have met their burden at this stage with 

regards to their Eighth Amendment claim, and their Ex Post Facto and retrospective law 

claims.  But the Motion to Dismiss must be granted as to their Supremacy Clause claim 

and their separation of powers claim.  For the above stated reasons, Defendants’ Motion 

to Dismiss is GRANTED in part and DENIED in part. 

 
 
      s/ NANETTE K. LAUGHREY   
      NANETTE K. LAUGHREY 
      United States District Judge 
 
Dated:  November 16, 2012 
Jefferson City, Missouri 
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IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MISSOURI 

CENTRAL DIVISION 
 

DAVID S. ZINK, et al.,    ) 
      ) 
  Plaintiffs,   ) 
      ) 
 v.     ) No.  2:12-CV-4209-NKL 
      ) 

GEORGE A. LOMBARDI, et al.,  ) 
      ) 
  Defendants.  ) 

 
MOTION FOR PROTECTIVE ORDER REGARDING THE 

IDENTITIES OF MEMBERS OF MISSOURI’S EXECUTION TEAM 

Summary of Argument 

 The Director of the Missouri Department of Corrections (the Director), 

is charged with selecting the members of the execution team, and the 

identities of the team members are protected  by the state secrets privilege 

under the federal common law and Federal Rule of Evidence 501. Missouri 

law requires the Director to select an execution team and mandates the 

identities of the members of the execution team defined in the execution 

protocol remain confidential. Section 546.720.2, RSMo Cum.Supp, 2012. This 

provision specifically states “any portion of a record that could identify a 

person as being a current or former member of an execution team shall be 

privileged and shall not be subject to discovery.” Section 546.720.2, RSMo 

Cum.Supp. 2012. Missouri law creates a private cause of action on behalf of 
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any member of the execution team against any individual who discloses the 

identity of a current or former execution team member or a record that could 

identify them. Section 546.720.3, Cum. Supp. 2012. The Missouri Legislature 

has chosen to afford broad protection to the identities of the execution team 

as selected by the Director. The State of Missouri has a compelling and 

justifiable interest in invoking and preserving the state secrets privilege to 

protect the identities of the execution team. This privilege is well established 

in federal common law. 

Statement of Exhibits 

 Defendants submit the following as exhibits in support of this motion: 

1. Exhibit 1 is an affidavit by the Director of the Missouri 

Department of Corrections invoking the privilege. 

2. Exhibit 2 is the Missouri execution protocol dated October 18, 

2013. 

3. Exhibit 3 are the docket sheet and court order in Whitaker v. 

Livingston, Case No. 4:13-CV-02901. 

4. Exhibit 4 are the lab tests from the chemical used in the Franklin 

execution dated November 6, 2013 through November 11, 2013. 

5. Exhibit 5 is the lab test from the chemical to be used in the 

Nicklasson execution dated December 5, 2013. 

6. Exhibit 6 is the proposed protection order in this case. 
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7. Exhibit 7 is §546.720, Cum. Supp. 2012. 

I. A federal common law privilege protects state secrets and it applies 

to secrets maintained by state departments of corrections. 

 The Federal Rules of Evidence govern which privileges a litigant may  

invoke in federal courts. Federal Rule of Evidence 501 states that the 

common law, as interpreted by federal courts, governs claims of privilege. 

The United States Supreme Court identified the state secret privilege in 

United States v. Reynolds, 345 U.S. 1, 5-6 (1953). The privilege is designed to 

protect official information from disclosure if doing so would endanger the 

public interest. Id. Other courts have stated that the asserted claim of state 

secret privilege should receive the utmost deference. Kasza v. Browner, 133 

F.3d 1159, 1166 (9th Cir. 1998). 

 Federal courts have upheld this privilege when invoked by a state’s 

department of corrections. Taylor v. Nix, 451 F.Supp.2d 1351 (N.D.Ga. 2006); 

Pack v. Beyer, 157 F.R.D. 226 (D.N.J. 1994). In Taylor, the plaintiff sought 

documents maintained by the Georgia Board of Probation and Parole. Taylor 

v. Nix, 451 F. Supp. 2d at 1352. Defendants asserted the state secret 

privilege and cited a Georgia law that prohibited disclosure of information 

received by the Board in performing its duty. Id. The federal court found that 

the state legislature had expressly conferred privileged status on the 
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information maintained by the Board, and that the state had a compelling 

interest in preserving the information under the state secrets privilege. Id. at 

1354.   

 Similarly, the Missouri Legislature requires that the Director select the 

members of the execution team and that the identities of those individuals 

are to remain secret. Section 546.720.2, RSMo Cum. Supp. 2012. (Ex. 7). The 

legislature also proscribes discovery of material that could reveal the 

identities of that execution team. Section 546.720.2, RSMo Cum. Supp. 2012. 

(Ex. 7). The Legislature determined this privacy interest was so compelling 

that it created a private cause of action for execution team members whose 

identities have been made public. Section 546.720.3, RSMo Cum. Supp. 2012.  

(Ex. 7). The Legislature authorized both actual and punitive damages. Id. 

When considered together, these provisions show a clear intent by the 

Legislature to protect the identities of the execution team in the broadest 

possible terms. Like Georgia, the Missouri Legislature has conferred 

privileged status on execution team members. 

 In Pack, inmates sued New Jersey prison officials after they were 

segregated from other prisoners due to their affiliation with a dangerous 

criminal organization. Pack v. Beyer, 157 F.R.D. at 226. Inmates sought 

documents about their segregation from the general population, and prison 

officials asserted the state secrets privilege to protect the documents. Id. The 
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federal court balanced the need of the inmates to prove their case against the 

need for security of information and danger to the public interest. Id. at 232. 

As will be shown below, the State of Missouri has a similar compelling 

interest in maintaining the confidentiality of the identities of the execution 

team members. Unlike Taylor, the defendants in Pack did not have a state 

statute protecting the information on which to base the state secrets 

privilege. However, the court ruled that the prison officials’ documents 

concerning the inmates were protected by the state secrets privilege because 

of the official’s need to keep the information confidential. Pack v. Beyer, 157 

F.R.D. at 232. The court noted the plaintiffs’ ability to prove their case 

without the confidential information. Id.  

II. The State of Missouri has properly invoked the privilege. 

 The United States Supreme Court outlined the method by which the 

government could invoke the state secret privilege in United States v. 

Reynolds, 345 U.S. 1, 5 (1953). To invoke the privilege the government must 

assert it. Id. The head of the department with control over the matter must 

invoke the privilege after personal consideration. Id. The court must then 

determine whether the privilege is appropriate without forcing disclosure of 

the thing the privilege has been invoked to protect. Id.  

 The Legislature directs the Director of the Missouri Department of 

Corrections to name the execution team members. Section 546.720.2, RSMo 
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Cum. Supp. 2012. (Ex. 7). The Director has defined the execution team to 

include department employees and contracted medical personnel including a 

physician, nurse, pharmacist, and anyone selected by the Director who 

provides direct support for the administration of lethal chemicals, including 

individuals who prescribe, compound, prepare, or otherwise supply the 

chemicals for use in the lethal injection procedure. (Ex. 2 ¶¶A). Therefore, the 

Director is the head of the department with control over the matter and has 

invoked the privilege after personal consideration. (Ex. 1). The Director has 

made the identities of the execution team confidential in the execution 

protocol in compliance with state law. Section 546.720.2, RSMo Cum. Supp. 

2012; (Ex. 2), (Ex. 7). 

 The Director asserts the privilege in accord with state law and to 

prevent harassment of the execution team members. Tellingly, the plaintiffs 

assert that one of the reasons they need to know the identities of the 

execution team is so that they can promote censure and boycott of the 

compounding pharmacy and lab. (Amended Complaint, pp. 94-95). Plaintiffs 

cite to 2007 and 2008 articles in the St. Louis Post Dispatch as evidence that 

prior disclosures of execution team member identities has not resulted in 

harm to the individuals. (Amended Complaint, p. 95). Of course, the 

contention assumes that prior team members were correctly identified and it 

further assumes no censure, boycott or detriment over the past five years. 
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However, this one-dimensional view of the potential harm ensuing from 

disclosure of the execution team members’ identities ignores the broader 

concerns justifying the Director’s invocation of the state secrets privilege. In 

addition to the safety concerns of the execution team members, the Director 

is concerned about the Department’s ability to employ execution team 

members and the security of correctional institutions. Moreover, the 

plaintiff’s view belies steps taken by them to directly interfere with the 

state’s ability to acquire drugs necessary to carry out executions. 

 The Director notes that revealing the identities of any execution team 

member, or records which could reveal their identities, would expose those 

individuals to “harassment, intimidation, and harm.” (Ex. 1 pg. 3). One of the 

Director’s concerns is for the personal and professional safety and well being 

of the members of the execution team who provide direct support by 

compounding lethal chemicals and testing those chemicals, as well as their 

family members. (Ex. 1 pg. 3). Specifically, the Director notes that 

indentifying these members of the execution team would prevent the 

Department from acquiring and testing proper chemicals, and it would 

prevent the Department from employing and contracting with individuals 

needed to perform the Department’s lawful statutory obligations. (Ex. 1 pg. 

4). Moreover, the Director states that revealing the identities of execution 

team members jeopardizes public safety and security of the correctional 
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institutions. (Ex. 1 pg. 4). The Director cites to other state’s departments of 

corrections problems in carrying out their lawful obligations after chemical 

manufacturers and suppliers were harassed and intimidated. (Ex. 1 pg.2, Ex. 

A). 

Before a recent Texas execution using a pharmacy-compounded 

pentobarbital, a federal district court noted that publicity surrounding the 

identity of the compounding pharmacy was interfering with the state’s ability 

to carry out its execution laws. (Ex. 3, p. 13). Specifically, the court pointed 

out that harassment of the pharmacy had caused it to retreat from its direct 

support of the state’s execution procedures. (Ex. 3, p. 13). Just because the St. 

Louis Post Dispatch reported that putative individual execution team 

members were not harmed years ago does not mean that there is not a 

present risk of harassment. (Amended Complaint, p. 95). Additionally, the 

Texas case shows a substantial risk that individuals will seek to harass and 

intimidate the compounding pharmacy into ceasing business with the State 

of Missouri. This is a risk the plaintiff’s willfully admit they want to create. 

(Amended Complaint, pp. 94-95). Interference with the compounding 

pharmacy’s direct support of the State of Missouri’s executions also interferes 

with one of its core functions: The enforcement of laws that its elected 

officials have enacted. 

Case 2:12-cv-04209-NKL   Document 189   Filed 12/06/13   Page 8 of 13

60a



9 
 

Specifically in the area of corrections, courts have consistently 

recognized the need to give deference to correctional administrators in 

maintaining the security of their institutions. E.g. Turner v. Safely, 482 U.S. 

78, 84 (1987). Other courts have determined that maintaining as confidential 

the identities of the execution team members is rationally related to the 

security needs of correctional institution. See Thompson v. Department of 

Corrections, 118 P.3d 1198, 1207 (Cal. 2001); Bryan v. State, 753 So.2d 1244, 

1250 (Fla. 2000), (holding exemption of execution team identities from public 

disclosure laws valid in order to protect security of the prison).  Maintaining 

the confidentiality of the execution team members is critical to the safety of 

the execution team members, the state’s ability to employ execution team 

members and thereby carry out the validly enacted laws of the state, and the 

security of the correctional institutions. 

III. The plaintiffs are not prejudiced.  

 In determining whether the state secrets privilege applies, the court 

should weigh the danger that exposure of the privileged information will pose 

to the public interest against the other party’s need for the information. 

United States v. Reynolds, 345 U.S. 1, 5 (1953).  Here the risk of harm to the 

public is great, as aforementioned. However, the plaintiffs have no need for 

the identities of the execution team members.  
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To the extent the plaintiffs argue that the identities of the 

compounding pharmacy and lab are necessary to determine the quality of the 

lethal chemical, the defendants have provided lab tests that establish the 

quality of the chemical used in the most recent execution. (Ex.  4). The tests 

show the chemical used in making the pentobarbital used in the Franklin 

execution tested in the proper ranges in all tests. (Ex. 4). The finished 

product tested in the proper range of potency, and no bacterial growth 

occurred in a sample of the finished product during the testing period. (Ex. 4). 

The pentobarbital used to during the Franklin execution was successful and 

public witnesses noted that Franklin “took a few breaths, swallowed once and 

then appeared to stop breathing.” (Doc. 178-3). Moreover, the chemical used 

in making the pentobarbital in Nicklasson’s execution also tested within the 

proper range for purity and no bacterial growth occurred in a sample of the 

finished product during the testing period. (Ex. 5). Plaintiffs’ contend the 

identities of the compounding pharmacy and lab are necessary to determine 

their track record of success with mixing the necessary chemicals. But this 

contention is allayed by tests proving the purity, potency, and sterility of the 

chemicals the state has used in its lethal injections. (Ex. 4, 5). Because the 

chemical tests within the proper ranges, it does not matter who made it. 

Additionally, the Director will not use a chemical that fails a lab test. (Ex. 1 

pg. 4). The law presumes the Director will act correctly. The Director is 
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motivated to provide a humane execution. See Williams v. Hobbs, 658 F.3d 

842 (8th Cir. 2011); National Archives v. Favish, 541 U.S. 157, 174 (2003). 

To the extent the plaintiffs argue that maintaining the confidentiality 

of the compounding pharmacy and lab violates provisions of state, federal, 

and constitutional law, the identities of the execution team members are not 

essential to the adjudication of those claims. In fact, the only viable reason 

for revealing the identities of the execution team members is to subject them 

to harassment, as plaintiffs have indicated that they intend to do. (Amended 

Complaint, p. 95). There is no weighing of interests to be done under the 

Reynolds framework because the defendants have presented a substantial 

risk of harm to the public, whereas the plaintiffs make no showing of a need 

for the identities in order to adjudicate their claims.  
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Conclusion 

Defendants ask this Court to issue the proposed protective order 

attached as Exhibit 6 to this motion or, in the alternative, to draft and issue a 

similar order protecting the identities of all members of Missouri’s execution 

team from disclosure in this suit. 

Respectfully submitted, 

CHRIS KOSTER 
Attorney General 

 
 

\s\Andrew Bailey  
ANDREW BAILEY 
Assistant Attorney General 
Missouri Bar No. 65758 
P. O. Box 899 
Jefferson City, MO  65102 
(573) 751-0716 
(573) 751-1336 FAX 
 
Attorney for Respondent 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and 
correct copy of the foregoing was 
electronically filed by using the 
CM/ECF system on 5 December, 
2013. This Court’s electronic 
filing system should serve 
counsel for the plaintiffs, as all 
are electronic filers. 

 
\s\ Andrew Bailey   
ANDREW BAILEY 
Assistant Attorney General 
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As questions linger about Missouri's 
shadowy lethal-injection protocol, the 
state is days away from killing another 
inmate 
by Steve Vockrodt 

click to enlarge

Chris Gash

At 10:52 p.m. December 11, the Missouri Department 
of Corrections executed Allen Nicklasson with a single, 
lethal drug dripped into the convicted murderer's 
veins.

Just before the dose was administered, Missouri 
Attorney General Chris Koster issued a statement to 
the media saying that "the highest court in the nation 
has removed the last restriction to carrying out the 
lawfully imposed punishment of Allen Nicklasson."

Except, for the second time last year, that wasn't quite 
the case.
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"Missouri put Nicklasson to death before the federal courts had a final say 
on whether doing so violated the federal constitution," said Judge Kermit 
Bye, of the 8th U.S. Circuit Court of Appeals, in a December 20 opinion.

Bye, a federal appellate-court judge since 1999, said the 11 judges on the 
8th Circuit had not yet voted on Nicklasson's request for a stay of his 
execution.

Missouri put Nicklasson to death before his due process had been fully 
resolved.

A death-row inmate's gauntlet of appeals often takes years, and Nicklasson's 
run through the courts was no exception. He was sentenced to death in 
1996. Death-penalty proponents say the appeals process is expensive and 
drags out the suffering of victims' families. But that process is designed to 
safeguard against the possibility of an innocent person suffering an 
irreversible fate — and to ensure that the death penalty is administered 
properly.

There was no question of innocence in Nicklasson's case. He had admitted to 
shooting Excelsior Springs businessman Richard Drummond in the middle of 
a 1994 crime spree, after Drummond offered to help Nicklasson and Dennis 
Skillicorn with their broken-down car. Rather, Nicklasson's attorneys were 
trying to figure out where Missouri would obtain the drug it intended to use 
on him. Is that drug, they wanted to know, suitable to kill a prisoner with a 
right to avoid a painful death? Nicklasson died before he got those answers.

So did serial killer Joseph Franklin. When Franklin was executed November 
20, he, too, was still awaiting a final ruling from a judge on whether his 
attorneys could learn more about Missouri's death-penalty protocol.

"I think that because they didn't let the courts do what they were supposed 
to do, it undermines the authority of the court," says Rita Linhardt, board 
chairwoman for Missourians for Alternatives to the Death Penalty. "It's 
setting Missouri above the law that the court isn't allowed to do what it's 
allowed to do."

Bye's opinion has attracted newfound skepticism of Missouri's whack-a-
mole execution methods.

State Rep. Jay Barnes, a Republican from Jefferson City, called for a hearing 
before the Missouri House committee on Government Oversight and 
Accountability over whether the state is affording condemned prisoners their 
due process before their executions. "Regardless of what anyone thinks of 
the death penalty, everyone should agree that it must be carried out 
according to the requirements of the Constitution and the laws of our state," 
he said in a January 13 statement.

That hearing was canceled when George Lombardi, director of the Missouri 
Department of Corrections, declined to testify.

Rep. John Rizzo, a House Democrat from Kansas City, has called for a one-
year moratorium on Missouri's death penalty while the Legislature studies 
the Department of Corrections' actions.

But that scrutiny hasn't slowed the Department of Corrections. Herbert 
Smulls is the next death-row prisoner set to die. His execution is scheduled 
for January 29.

"The trend nationwide is away from executions, and Missouri is jumping into 
this full force," Linhardt says.

Missouri officials are staying quiet publicly. The Department of Corrections, 
Koster's office and Gov. Jay Nixon's office have all either declined or ignored 
The Pitch's requests for comment on Bye's decision and other questions 
about Missouri's death-penalty practices.

Ahead of Smulls' execution, though, a lawsuit is under way in the U.S. 
District Court in Kansas City, as well as in the 8th Circuit in St. Louis. 
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Attorneys for several condemned prisoners are asking those courts to cast 
light on Missouri's shadowy death-penalty methods.

So far, lawyers suing the state believe that Missouri has purchased its lethal-
injection drug from a compounding pharmacy in Oklahoma that is not 
licensed to do business in Missouri.

The state of Missouri, responding to an open-records request, disclosed a 
heavily redacted copy of a license from the pharmacy from which it obtained 
pentobarbital. Two things not redacted were the date upon which the license 
was issued (November 16, 2012) and the fee paid for the license ($255). 

The Pitch obtained from the Oklahoma Board of Pharmacy a list of licenses 
processed on that date.

Three Oklahoma pharmacies on that day received the type of license and the 
specific combination of permits shown on the redacted license released by 
Missouri, and made the $255 payments. One was Pharmcare in Hydro; 
another was Economy Pharmacy in Muskogee; the third was the Apothecary 
Shoppe in Tulsa.

The Pitch called pharmacy technicians at all three businesses and asked if 
they performed sterile injectable compounding, a method through which 
compounding pharmacies make drugs suitable for injections. Technicians at 
Pharmcare and at Economy Pharmacy said they did not; a pharmacy clerk at 
Apothecary Shoppe said the company did. 

The Pitch reached Apothecary Shoppe CEO Deril Lees on January 20. When 
asked if the pharmacy ever had ever supplied Missouri with pentobarbital or 
had a contract with Missouri, Lees said no.

"There are serious questions about the integrity of the pharmacy," says Tony 
Rothert, legal director of the American Civil Liberties Union of Missouri. "If 
you wanted to buy a drug from an [unlicensed] out-of-state pharmacy for a 
controlled substance, you'd be put in jail."

Compounding pharmacies, unlike conventional drug makers, exist outside 
the reach of the stringent federal regulatory framework. They operate in the 
murky "gray market" of the pharmaceutical industry — theirs is not an illegal 
black market but one in which a product's origins are untraceable and 
beyond the watch of the U.S. Food and Drug Administration. It's often 
difficult to determine in advance the potency of a compounding pharmacy's 
product or whether it's contaminated or impure.

In 2011, the Missouri Board of Pharmacy tested 158 compounded drugs 
from various pharmacies. It found that 17 percent failed its potency test.

Why does anyone care where the Department of Corrections gets its drugs? 
The primary concern is whether condemned inmates suffer painful and 
unconstitutional deaths by lethal injection — something that has almost 
surely happened in Missouri.

Missouri's first lethal-injection machine was designed by a Nazi 
sympathizer.

Fred Leuchter was the only bidder in 1990, after Missouri resumed the death 
penalty in 1989 and needed a device to administer fatal drugs. He had no 
formal training in medicine or engineering, but that didn't stop him from 
advertising his invention as an effective means of capital punishment at a 
time when previous methods were falling out of favor.

The Constitution protects Americans from cruel and unusual punishment, 
and by the 1970s and 1980s, electrocuting or gassing inmates to death was 
widely considered problematic. In 1928, photojournalist Tom Howard 
sneaked a camera into New York's Sing Sing Prison and snapped a photo of 
Ruth Snyder at the moment she received a fatal jolt of electricity. Howard's 
grotesque document of Snyder — hooded and strapped to the electric chair 
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— ran on the front page of the next day's New York Daily News and gave the 
world a glimpse of state-sanctioned death.

After that came consistent reports of inmates screaming as currents ran 
through their bodies and of the odor of burning flesh. Florida dispensed 
with its electric chair after the 1999 execution of Allen Lee Davis, who 
witnesses said convulsed and bled while being electrocuted. The Florida 
Supreme Court later released troubling photos of Davis that showed what 
was under his hood when prison officials lifted it: a bloodied face mashed 
against the leather strap meant to keep his head still.

The gas chamber didn't make a suitable replacement; inhaling cyanide gas 
proved to be a painful way for some inmates to die.

Lethal injection, first used by Texas in 1982, was proposed as humane and 
painless. An inmate would receive a drug and drift off into a medically 
induced slumber, as though waiting to have a molar pulled. Some death-
penalty critics opposed lethal injection because they didn't want Americans 
to have the illusion that state-sanctioned death was a clean procedure.

The lethal-injection machine that Missouri bought from Leuchter was 
designed to pump three drugs into an inmate: one to knock him out, 
another to paralyze him, and the last to end his life.

Everybody but the Missouri Department of Corrections had written off 
Leuchter, whose credibility was shredded when he offered his testimony in 
support of anti-Semite Ernst Zündel in 1988. Zündel was on trial that year in 
Canada, where it is illegal to antagonize ethnic and racial groups with bogus 
information. He had published Richard Verrall's pamphlet "Did Six Million 
Really Die?" that questioned whether Jews were exterminated by Nazi 
Germany before and during World War II.

Leuchter was one of the chief experts testifying on Zündel's behalf, 
presenting so-called evidence denying the Holocaust. The minimal scientific 
veneer of his testimony was undercut when his phony engineering 
credentials were exposed, and Leuchter was charged in Massachusetts in 
1990 for running an unlicensed engineering practice. A New York Times
article about Leuchter's legal troubles reported that an anesthesiologist in 
Illinois had testified that Leuchter's lethal-injection protocol would "paralyze 
inmates and cause them intense pain before they died."

Missouri ultimately canceled its contract with Leuchter but pushed on with a 
similar three-drug protocol, despite experts' misgivings about whether a 
method that presented itself as antiseptic and painless was actually an 
excruciating way to die.

The first drug to enter an inmate's veins was sodium thiopental, a fast-
acting anesthetic commonly used in outpatient surgeries to induce 
unconsciousness. It's not as strong as general anesthesia, though, and is 
prone to wearing off. The next drug was Pavulon, which paralyzes muscles. 
Finally, potassium chloride was used to stop the inmate's heart.

But questions persisted about inmates receiving enough of the sodium 
thiopental. Without an adequate dose, death would be painful, and 
expression of that pain would be impossible because of the paralyzing 
Pavulon.

Carol Weihrer, a Virginia resident, became the spokeswoman for what is now 
called anesthetic awareness when the sodium thiopental she was given for 
an eye surgery in 1998 wore off before her doctors completed the 
procedure. She sent written testimony to the Pennsylvania House of 
Representatives in 2005 that described her experience.

"I remember the intense pulling on my eye, the spine-chilling instructions of 
the surgeon to the resident to 'cut deeper here, pull harder, no pull harder, 
you really have to pull.' I remember fighting with every ounce of energy and 
thought process I had to let the surgical team know I was awake," she 
recalled.
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Sean O'Brien, a University of Missouri–Kansas City School of Law professor 
and frequent legal counsel to death-penalty inmates, says he first became 
interested in the potentially painful effects of lethal injection when Missouri 
executed Emmitt Foster in 1995.

In those days, Department of Corrections personnel involved in the 
execution would shout "foxfire one" when the first drug began its flow to the 
inmate, "foxfire two" when the next drug was pushed, and "foxfire three" 
when the fatal drug began its course. "Checkmate" was the word when the 
inmate was pronounced dead.

O'Brien says when the first drug reached Foster, the inmate started coughing 
and twitching. Something seemed amiss. Prison officials closed the curtain 
to the window that allowed witnesses to observe the execution.

A prison official realized that a strap was restricting the flow of drugs to the 
rest of Foster's body. The band was removed, and Foster took 30 minutes to 
die.

The April 16, 2005, edition of the weekly medical journal The Lancet
analyzed autopsy and toxicology reports of 49 executed inmates. It found 
that 43 of them had received doses of sodium thiopental lower than the 
standard for surgery, and that 21 had received such a low dose that they 
could have been aware of what was happening to them.

"That is: those being executed may have been awake," the report's abstract 
reads. "Of course, because they were paralyzed, no one could tell. It would 
be a cruel way to die: awake, paralyzed, unable to move, to breathe, while 
potassium burned through your veins."

The same report pointed out that the American Veterinary Medical 
Association and 19 states ban the use of drugs such as sodium thiopental in 
the killing of animals. In other words, the drugs that can be used in a state-
sanctioned execution of a human are in some places deemed unsuitable to 
put down a dog with an untreatable case of heartworm.

The Lancet article came out a month ahead of Vernon Brown's scheduled 
execution in Missouri. His lawyers used the journal's findings as the basis to 
ask the state how much sodium thiopental it planned to use in Brown's 
execution. But Missouri fought Brown's attorneys in court, ultimately killing 
Brown without having to tell him how much of a drug they were going to 
give him.

The concern was well-founded. The following year, it was discovered that a 
doctor who had assisted in 54 Missouri executions was dyslexic and, 
according to his testimony, had improvised the dosages.

Missouri corrections officials couldn't keep the doctor from testifying in 
front of a federal judge, but they succeeded in obscuring his name from the 
public record.

A federal judge in Kansas City was furious about the doctor's testimony and 
lamented that Missouri lacked a written protocol for its lethal injections. He 
ruled that the state needed to come up with a better lethal-injection method 
and to stop using the doctor in question.

Despite the state's secrecy, reporters with the St. Louis Post-Dispatch
figured out that the dyslexic doctor was Alan Doerhoff, a physician who had 
been reprimanded by the Missouri Board of Registration for the Healing Arts 
for trying to hide the fact that he had been sued for malpractice.

Missouri's embarrassment over the Doerhoff affair slowed the state's death-
penalty pipeline. The state didn't execute another prisoner until Dennis 
Skillicorn, in 2009.

Missouri's capital-punishment methods returned to the international 
limelight in 2013, when the state prepared to execute Joseph Franklin. He 
was an admitted mass murderer, but his case attracted attention from 
someone he didn't kill.
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Larry Flynt, the pornography magnate who doubles as a free-speech 
proponent and anti-death-penalty activist, has been in a wheelchair since 
1978. That was when Franklin, a white supremacist who took exception to 
Flynt's Hustler magazine showing photo spreads of interracial sex, shot Flynt 
and a lawyer in Georgia. Flynt and the American Civil Liberties Union sued to 
find out which medical personnel were participating in executing Missouri's 
condemned.

Doctors are supposed to save lives and are thus prohibited by virtually all 
professional codes of conduct from helping with an execution.

Flynt's lawsuit didn't stop Franklin's execution. But it was the European 
Union that temporarily stalled Missouri's death penalty.

Missouri had dispensed with the old three-drug method and was planning to 
kill Franklin with a drug called propofol.

Propofol, used as a relaxant and an anesthetic, is coveted by hospitals and 
doctors in the United States. It's manufactured mostly in Germany, where 
capital punishment is illegal. When the Germans caught wind of Missouri's 
plans to use propofol, the European Union threatened to stop exporting the 
drug to the United States.

Several medical associations expressed annoyance at the prospect of a 
propofol shortage if the state pressed on with the drug for Franklin's 
execution. That got Missouri Gov. Jay Nixon's attention. He delayed the 
execution until the state could figure out another way to kill Nicklasson.

Some states' use of federally approved drugs against the wishes of their 
manufacturers has resulted in something of a shortage of drugs that have 
other legitimate medical functions.

Joel Zivot, a medical director and an anesthesiologist at Emory University 
School of Medicine in Atlanta, wrote in a December 16 editorial published in 
Ohio's Lancaster Eagle-Gazette that drug maker Hospira stopped producing 
sodium thiopental in protest of states using the drug in executions. This left 
him without access to the medicine: "States may choose to execute their 
citizens, but when they employ lethal injection, they are not practicing 
medicine. They are usurping the tools and arts of the medical trade and 
propagating a fiction."

With propofol out of the picture, the Missouri Department of Corrections 
changed its execution protocol several times in the weeks leading up to 
Franklin's execution, a move that frustrated attorneys representing Franklin 
and other inmates.

On October 18, the state proposed using pentobarbital. On November 15, it 
changed the execution recipe again, five days before Franklin was scheduled 
to die. That left little time for lawyers to investigate what the drug was and 
where Missouri was getting it. Franklin's attorneys made a motion before the 
U.S. District Court in Kansas City to stay his execution, but he died 
November 20, before a judge could get to that motion.

The shell game that preceded Franklin's execution, coupled with Missouri's 
secrecy over how it plans to carry out future executions, is the subject of 
intense litigation in the U.S. District Court in Kansas City — just days before 
Herbert Smulls is scheduled to die.

Modern capital-punishment laws have typically kept the identity of the 
executioner secret. The stigma attached to ending someone else's life, even 
in a state-sanctioned execution, has enabled governments to justify 
obscuring an executioner's name from public view.

Until 2010, Utah used a firing squad for some of its executions. The custom 
called for five rifle shooters to aim at the prisoner. One of the five guns was 
loaded with the rough equivalent of a blank cartridge to ease each shooter's 
conscience; each man could doubt whether he had fired one of the lethal 
shots.
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Missouri laws also keep secret the names of members of the state's 
execution team, which includes not only the person who administers the 
fatal dose but also those who assist that person. Missouri officials have tried 
to expand that cloak to include the pharmacy that makes the execution drug 
and the pharmacist who writes a prescription for the fatal dose. Attempts by 
attorneys for death-row prisoners to learn the whereabouts of the state's 
drug supplier were met throughout 2013 by resistance from the Missouri 
Attorney General's Office and the Department of Corrections, which insisted 
that Missouri law allowed corrections officials to keep the drug supplier 
secret as part of the execution team.

Toward the end of 2013, state officials deployed the "state secret" privilege 
to convince federal judges to affirm the shield around the death team. It's a 
legal concept normally used in matters of national security, intelligence 
gathering, and budgets for federal organizations such as the National 
Security Agency and the Central Intelligence Agency.

That led to a December 12 teleconference among U.S. District Judge Nanette 
Laughery and attorneys for both prisoners and Missouri officials. Joseph 
Luby, a lawyer with Kansas City's Death Penalty Litigation Clinic, reminded 
Laughery of his legal team's Catch-22.

"The only scientific expert that is present in this case says that we actually 
do have a need to know who it is that is supplying these drugs, who has 
compounded them, so that we have an idea of what it is that the state is 
administering and seeking to administer in the future," Luby said, according 
to a transcript of the conversation. "Otherwise, we don't know where the 
active pharmaceutical ingredient comes from, how it was manufactured, the 
circumstances under which it was compounded, what impurities might exist 
and what hazards are involved in administering it."

The scientific expert whom Luby referenced was Larry Sasich, chairman of 
the pharmacy practice at the Lake Erie College of Osteopathic Medicine in 
Pennsylvania and adviser to the Food and Drug Administration 
commissioner. Sasich offered a lengthy affidavit outlining the potential 
hazards of compounded drugs: "The potential harm associated with the use 
of such contaminated or sub-potent drugs is extremely high. Consumers 
who use compounded drugs do so at their own risk."

Andrew Bailey, a lawyer representing the Missouri Department of 
Corrections, reiterated the need for secrecy to protect the safety of those 
involved with an execution. He cited the slaying of a former Missouri 
Department of Corrections official a year ago.

He didn't name the victim, but he was likely talking about Tom Clements, the 
longtime Department of Corrections director who took the same position in 
Colorado in 2011. He was killed at his home in March 2013 by a man who 
investigators believe was a white supremacist and may have been carrying 
out an assassination.

But Clements' identity and responsibilities were widely known. The issue of 
secrecy wasn't a factor in his death.

Bailey pressed on, saying that disclosing the identity of the drug supplier 
would have no effect on whether the state could carry out an appropriate 
execution.

"The director [Lombardi] has stated that he will not use chemicals that aren't 
pure, potent and sterile and the director's administered two successful 
executions at this point," Bailey said.

Laughery didn't find the state's position persuasive. She rejected both the 
state-secrets argument and the notion that Missouri law required that the 
pharmacy remain secret.

"The balance clearly weighs in favor of revealing the information to the 
plaintiffs [prisoners] because it's impossible for the plaintiffs to meet the 
burden of proof established by the courts in the absence of those elements," 
Laughery said. She ordered the Missouri Department of Corrections to hand 
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over information about its drug supplier, the pharmacist writing the 
prescription, and the lab reports about the drug to Luby and to Cheryl Pilate, 
a Kansas City lawyer who is part of the death-row-inmate legal team.

The information was supposed to go to Luby and Pilate and no one else.

Missouri officials tried to get Laughery to change her mind on December 16, 
but she didn't and instead reiterated that Missouri must release its drug-
supplier records.

Pilate on December 16 sent several e-mails to Department of Corrections 
lawyers, asking for the information she was expecting. She sat before her 
computer until midnight, waiting for information that never came.

Attorneys for Missouri kept resisting disclosure while trying to get the 8th 
Circuit to reverse Laughery's decision.

In an odd twist, Missouri officials did send their information to Laughery's 
office. And in an odder twist, Laughery sent the information to Pilate and 
Luby on December 28, not knowing that, the day before, the 8th Circuit had 
said to hold off.

Once Laughery realized that a higher court had intervened, she told Pilate 
and Luby to sit tight with any knowledge they had gleaned from her 
disclosure. On December 30, she held another teleconference with all of the 
lawyers involved. She told Pilate and Luby not to act on anything they had 
learned from the Department of Corrections' file and to scrub any record of 
it from their files and computers.

That left attorneys representing condemned prisoners with knowledge of a 
key piece of information — the identity of a pharmacy they fought in court 
for more than a year to discover — but unable to investigate it further.

Laughery recused herself from the case on December 30.

"We have a pharmacy in Oklahoma that is manufacturing chemicals and 
importing them into Missouri in violation of Missouri and federal law and 
possibly in violation of the intellectual rights of pentobarbital's 
manufacturer," says UMKC's O'Brien.

Meanwhile, the tortured legal proceedings over whether prisoners are 
allowed to know where Missouri's death-penalty drugs comes from is in 
limbo while a new judge, former Kansas City U.S. Attorney Beth Phillips, gets 
up to speed. A trial is scheduled for June 16.

That leaves unresolved the fate of Herbert Smulls. Will his attorneys 
persuade the state or federal judges to delay his January 29 execution while 
the peculiarities surrounding Missouri's death penalty get sorted out? Will 
Missouri give federal judges enough time to figure it out?

At least one appellate judge may stand in Missouri's way.

Judge Kermit Bye wrote in a biting December 20 opinion: "Missouri's ... 
current practice of using shadow pharmacies hidden behind the hangman's 
hood, copycat pharmaceuticals, numerous last-minute changes to its 
execution protocol and finally, its act of proceeding with an execution before 
the federal courts had completed their review of an active request for a stay 
has committed this judge to subjecting the state's future implementation of 
the penalty of death to intense judicial scrutiny, for the sake of death-row 
inmates involved as well as adversaries and advocates for capital 
punishment alike."

More Feature » 
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Criminal Justice

State has explored illegally obtaining drug for upcoming
execution
By Della Hasselle, Contributor 6 HOURS AGO 2 Comments

Louisiana prison officials have looked into illegally obtaining a lethal-injection drug from an Oklahoma pharmacy for the Feb. 5 execution of

convicted child killer Christopher Sepulvado, according to just-released state documents.

The Tulsa-based compounding lab

called The Apothecary Shoppe, is not listed in the state pharmacy board’s online database of suppliers licensed to provide drugs to any pharmacy in

Louisiana. That would make the sale of pentobarbital (http://thelensnola.org/2013/02/05/state-says-it-wil-use-a-new-single-drug-for-upcoming-

execution!) from that business to the Louisiana State Penitentiary Pharmacy an illegal transaction under state law.

A September email (https://www.documentcloud.org/documents/1009376-mx-m5SOn-20140124-212405.html) shows that The Apothecary Shoppe asked

the state to complete a non-disclosure agreement. The document spells out the confidentiality agreement between the pharmacy and the signatory.

Although the Department of Corrections said Friday that the state didn’t have any pentobarbital, it was in the “process of procuring” it, department

attorney James Hilbum wrote in a court document.

This specialty prescription lab in Tulsa, Oklahoma, has been in touch with the Louisiana prison system

about producing a special-order batch of the lethal- injection drug pen tobarbital.
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No other recent purchase records were made available, nor any other records that show written communication with any other pharmacy regarding

pentobarbital, according to state documents given to Sepulvado’s lawyers and records obtained by The Lens.

The Apothecary Shoppe is one of three pharmacies suspected of supplying pentobarbital for the recent Oklahoma execution of Michael Lee

Williams, (http://nation.time.com/2O14/0l/ lO/oklahoma-convict-who-felt-body-burning-executed-with-controversial-drug/) who reportedly said “I feel

my whole body burning” as he was killed in early January, said Sophie Cull, the director of the Louisiana Coalition for Alternatives to the Death

Penalty.

That same pharmacy is suspected of being the source of Missouri’s pentobarbital, according to Cull, and it is not licensed to sell drugs in that state,

either.

An investigation by St. Louis Public Radio and the St. Louis Beacon (http://news.stlpublicradio.org/postiinvestigation-missouris-execution-drug-source

raises-legal-ethical-questions) found that Missouri’s pentobarbital was supplied by one of three compounding pharmacies in Oklahoma not licensed

to sell drugs in the state. A follow-up by The Pitch found that of the three possible pharmacies, only The Apothecary Shoppe performed sterile

injectable compounding,

oid=4094006&storyPage=2) or made drugs suitable for injections.

Questions regarding the type and mix of lethal injection drugs have arisen since Dennis McGuire “appeared to gasp several times and took more

than 15 minutes to die” when

he was executed Jan. 16 with a mix of sedative midazolam and the painkiller hydromorphone.

The state on Friday gave Sepulvado’s lawyers the email with The Apothecary Shoppe’s confidentiality agreement. The document was attached to a

Sept. 5, 2013 email from Deril J. Lees, pharmacy manager of The Apothecary Shoppe, to Seth Smith, deputy warden of the Elayn Hunt Correctional

Center.

“Please find the attached NDA [non-disclosure agreement] and return it,” Lees told Smith in the letter.

The agreement is blank in some parts, but filled out with the name “Georgia Department of Corrections” in others.

The confidentiality agreement was first received by The Lens from the state Wednesday in a heavily redacted format, in response to a public-records

request for any correspondence regarding the procurement of pentobarbital.

Sepulvado’s lawyers received a non-redacted copy of the document late Friday.

The document was given to lawyers filing a lawsuit on behalf of Sepulvado and death row inmate Jessie Hoffman. Hoffman filed the lawsuit in

December 2012, and Sepulvado intervened January 2013, after the state refused to disclose how they would execute him. In February 2013, the state

announced a change from a three-drug mixture of lethal injection drugs to the single drug.

Sepulvado and Hoffman’s lawsuit contends that condemned inmates have a right to know how they’ll be executed.

Sepulvado, who has had several executions come and go in the past year, received another death warrant in January

after the U.S. Fifth Circuit of

Appeals in December upheld a

decision that the state’s lethal injection secrecy did not violate his due-process right. (http://thelensnola.org/2013/08/30/appeals-court-lets-execution-

move-forward?)

But in January, U.S. Magistrate Judge Stephen Riedlinger in Baton Rouge ruled that the state needed to release additional information about the

execution process, including where it would be obtaining its lethal injection drug and if the protocol would be changing.

Getting that information from the state has been tricky, said Michael Rubenstein, a lawyer for Hoffman.
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“We had to push hard,” Rubenstein said. “They’ve had a total lack of transparency.”

Rubenstein said Friday afternoon that his team had to travel to Baton Rouge to pick up the documents that death-row lawyers demanded as part of
discovery for the federal lawsuit. The state blamed the cold weather for not being able to deliver them on the date demanded by Riedlinger,
Rubenstein said.

Even then, however, the state gave an “incomplete” version of the documents, Rubenstein said. Among the items missing were where the state
planned to find the drug.

“DOG is in the process of procuring at least 15 grams of pentobarbital,” the initial state document read. “Defendants will supplement this answer as
necessary.”

The agreement naming The Apothecary Shoppe was found in a second delivery of records, obtained by death penalty lawyers late Friday night,
among more than a thousand other documents, the lawyers said.

Gull agreed that the state lacks transparency.

“The procurement of pentobarbital by the Louisiana Department of Corrections continues to be shrouded in secrecy, insulating the State from
public or legal scrutiny,” Cull said in an email to The Lens.

“The State’s failure to guarantee the efficacy of compounded drugs results in the unacceptable risk that an execution may be slow and tortuous, in
violation of the U.S. Constitution’s ban on cruel and unusual punishment.”

Galls and emails to the Louisiana Department of Corrections, The Apothecary Shoppe and the head of the Louisiana Board of Pharmacy were not
immediately returned.

Help us report this story (http://thelensnola org/about-us/c ontact-us) Report an error (http://thelensnola org/about-us/contact-us)

The Lens’ donors (http ://thelensnola .org/support-us/supported-by/) and partners (http://thelensnola .org/support-us/supported-by-2/J may be

mentioned or have a stake in the stories we cover.
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Case 2:12-cv-04209-BP Document 178-2 Filed 11/25/13
in opposition

Exhibit 4
Exhibit 2

ARL#

LOT#:

DE4DRIPTION: Pentobarbital Sodium 50 xng/mL Solution
DATE RECEIVED: 11/07/2013

• STCRAGE: 20°CLO 25°C (68°F to 77°F)

CO1jTAINER Two 1D mL aynnges w/ 5mL each in brown bagi

Test DateANALYSIS ; lirnds Resuits Method Tested
. rPreliminasy°) Sterile/ NotStrU No Growth at 7 Days MDl-144

111,07/2013
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Microbiology Report
CLIENT:

ARL#:

LOT #:

DESCRIPTION: S-Pentobarhital Sodium 50mg/m1 Inj So!

DATE RECEIVED: 11/27/2013

STORAGE: 20°C to 25°C (68°F to 77°F)

CONTAiNER: Two 20 mL syringes with 15 mL each in a brown bag

Test Date

ANALYSIS Limits Results Method_J_Tested

teriJity (*Preliminary*) Sterile / Not Sterile No Growth at 3 Days MBI-144 11/29/ 2013

MBI-144 is listed as the sterility test method due to sampling not being performed per USP <71> guidelines and/or method

suitability cannot be traced to your specific formulation.

12/02/2013

Date Reported

Sterility — Titis preliminary report was Issued after appraxinuitely 72 hours ofincubation. In accordance with the test ,nelhodology, the sample will be

incubatedfor 14 days; ifthere is any change in the sample a supplemental report will be lssued

Fungal — This preliminary report was issued rifler approximately 4 lays of incubation. In accordance with the test methodology, the sample will be

Incabatedfor 14 days; fthere is any change in the sample a supplemental report will be issued

Endotoxin - To calculate the endotoxin limit use thefollowingformulae: EL K’M where K tolerance limit (EU/kg) and M = Maximum dose/kg/hour or

Maxim&int dose/kg
Parenteral: K it 5 EU/kgfor any mute ofadministration /lntra:hecal: K is 0.2 Eli/kg body weight)

Radlopharmaceuticalparenteral: K Is 175/V or Jntrntisecal radiophurnwceuticais: K Is 14/V where V is lime maximum recon,rnended dose in mL.

DermalApplication: KM, where K = 5 EU/kg andM Is the (maximum dose/m2ilmour x 1.80 m2)/7() Kg.

Results reported above relate only to the sample that was iesttd

Page 1 of 1

Case 2:12-cv-04209-BP Document 187-12 Filed 12/05/13 Page 1 of 1
Exhibit 4
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Microbiology Report
CL] NT:

--

LOT#:

DE4DRIPT.tON: Pentebaxhital Sodium 50 mg/niL Solution
DATE RECEIVED: 11.107/2013

ST+AGE: 25°C (68°1 to 77W)

CO*TAINER Two 10 mL syringes w/ 5mL each in brown bag

Test DateI ANALYSIS ; Umit Results Method Tested
. (Preliminaty’) Stetile / NotSterUe No Growth at? Days MB1444

111107,2013
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Case 2:12-cv-04209-NKL Document 178-2 Filed 11/25/13
in opposition

Exhibit 2Case 2:12-cv-04209-BP Document 189-1 Piled 12/06/13 Page 44 of 62
Exhibit 4
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CLIENT:

Microbiology Report

ARL #:

LOT dt:

DESCRIPTION:

DATE RECEIVED:

STORAGE:

CONTAINER:

S-Pentobarhital Sodium SOmg/mL Inj Sot

11/27/2013

20°C to 25°C (68°F to 77°F)

Two 20 mL syringes with 15 mL each in a brown bag

MBI-144 is listed as the sterility test method due to sampling not being performed per USP <71> guidelines and/or method

suitability cannot be traced to your specific formulation.

12/02/2013

Date Reported

Sierility — Tim preliminary report was issued after approximately 72 1iow ofincubation. it, accordance with the test methodology, the sample will be

incubatedfor 14 days; if there is any change in the sample a supplemental report ivill be Issued.

Fungizi — This preliminary report wa.s issued after approximately 4 days ofincubation, In accordance with the test methodology, the sample will be

lncubatedfor 14 days; if there is any change In the sample a supplemental report will be issued.

Endoloxin - To calculate the endotoxin limit use thefollowing formulae: EL = KM where K = tolerance limit (EU/kg) and M = Maxlnwm dose/kg/hour or

Maximum dost.)kg
Parenteral; K Is 5 EU/kgfor any route ofodminisrralion /intrathecal: K is 0.2 EU/kg body weight)

Radiopharmaceuticalparenkral: K is 175/V or Jutrathcat radiopharmnocezdicnlc. K is 14/I’, where V is the maximum recommended dose in taL.

Dermal Application: K/ill, where K = 5 EU/kg and Mis the (maximum dose/,n24,our x 1.80 mn2)/70 Kg.

ResuLts reported abort relate tniiy to the sample that was testeiL

Page 1 of I

Case 2:12-cv-04209-BP Document 189-1 Filed 12/06/13 Page 55 of 62
Exhibit 4
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Microbiology Report
CLIENT:

ARL#:

LOT#:

DESCRIPTION: S-Pentoharbital Sodium 5Omg/mL inj Sol

DATE RECEIVED: 11/27/2013

STORAGE: 2OC to 25’C (68’F to 77LF1

CONTAINER: Two 20 mL syri1ges with 1.5 mL each in a brown hag

‘ Test Date
ANALYSIS Limits Results Method Tested

terility (Pr1imirar Sarile I Not Sterik No Growth at 7 Days lvlBl-144 11/29/2013

-uI3.1-t1 b IktCd s ht s!erility tc.t meihoci duc tosanp!iiinorbeir pcrfcrmel per (iSP <71> guidelines and/or method

sutbihty cnnol bc hacd to your specitie formukihon.

Sr.rilitv — Ihi prrl?uibuirr rpirl wi, a uil iiJier npptv.i,ni,fidi 72 Jj c.ii,.C tf ii i,hnl,.,,. hi t,i,diince iii1j Ill.? lea! ‘i’tulicJi’ln’r, lie cainj’k will be

tneuhr!edfor 11 dais: jfthrre Ic niw han:e in the ciiipk a upple,nciit.il r.purl uhF b• i.c,ud

Fu,,ul— TIiu rrii’umaiy r4’url wu iiiuif Il/fir fspproxiflIikli’ 4 .fe i’f lIJ(liIJh(i (ii. Iii I/4)I4iIIlTi e cliii the (CC! ,JICthiilOJ,? ilit niiij)1c will he

incubi rrlfor 14 d,,is: i/rher In a,,i’ cliniijr in thy nntniple a auppkpwntel rn’pcr( •riil hi’ Luauid

— To cnlrn,Iniy Flit’ in kiuX.’,I Jun11 use (ift’fu,ltu.: hui’ fortn,ilne EL = A/M i’.Jir K iole,unr.e limif (E/kJ and..! = ,jaxl,,u,i,i dos’j.’hc,o,

or Aluxi,niu,n i’h’

Porewerni: X it S E(j,4: jrOfly r,iu,e ofathuiinicrrnrioii i1iiuctthct!: A is 0.7 EL’Af’ bed1’ iiciJ,ij

Rinlicphnrinm. fuhc!pcrralitr:ral K c I or Jiifrflhl,eCat rrdinphninincnilicnlo: K is 144 whrr ‘ is (hi’ unixi,uiu,n rcc’oiuu,,i,’ndcvl duit’ in ,nL.

DenunIjjuliuen: K1, =here K — 5 EC’4.— mid If I. ib.’ (lnLVInhliin jüCeinl (inn’ 1.’7 ns_’l/70A.

12/02J203

Date Reportmd

RC:,lt.n epomicd tihovi ,Clule ii,ily ill (l, (rnin;IIe (ltil I.i.t te’ied

P3re 2 oT 2
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Certificate Of Aiialysis
CLIENT:

ARL:

LOT #:

DESCRIPTION: S-Pentobarbital Sodium 5Orng/mL Inj Sol

DATE RECEiVED: 11/27/2013

STORAGE: 20’C tü 25CC (63F to 774f)

CONTAINER: Tio 20 nil_ syringes with 15 mL each in a brovn bag

Test I Date
Test Method Limits Results Tested

denti.f!c.tion {HPLC-Rtention time) USP 3( Conforms [n USP Ccniomv 22/10/2013
Specifica1ion

•ss.y (MPLC) USP 36 - 10&0S 98.1 12/10/2013

12/10/2013

Date Reporhd

Rriul rp6rhII (ilJLIiI iIi,(.’ only (0 I/Hf .CiVI:p(e (lull ii Fesret

Pqe 1 .t12

Case 2:12-cv-04209-BP Document 191-1 Filed 12/10/13 Page 2 of 2
Exhibit 4

148a



CL] NT:

Microbiology Report

Pae21f2

Case 2:12-cv-04209-NKL Document 178-2 Piled 11/25/13
uetg? in opposition

Exhibit 2
Case 2:12-cv-04209-BP Document 290-5 Filed 01/23/14 Page 1 of 6

Exhibit 4
-

#:
CRIFftON: 1’entebxbital Sodium 50 ug/mL Solution
ERECIVED: 11/07/2013

20’C;to 25°C (6BtPto p7W)
Two lDznLsyxingesw/ 5mLeachinbrownbag

s Ebtd .sihe n.ftliy mribod du io sempling áot btmg prfbnncd ptrUS? 7 I> guEdeIinc and/ar mcthadtraoediyurhpcificbvmil.on.
(ii uco,nct**thrimW1ad. tezi ..‘WbI4wr .iglm.amk .wiwwa1a.wiwUIo,gwr.c

.*eIiw4tiaieVe’
P km lbslmmt.n.wlfvqmi mmãhswm

13/11/2.013
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CLiENT:

ARL#:

LOT #:

Microbiology Report

DESCRIPTION:

DATE RECEiVED:

STORAGE:

CONTAINER:

S-Pentoharbital Sodium 5Omg/mL lnj Sot

11/27/ 2013

2UC to 25°C (68’f to 77F

Two 20 mL syringes wfth 1.5 niL each in a brown hag

Test Date
Method Thsted

at 7 Days MBI-144 I1/29/20

‘.-1B1-14 Is Jktcsl s ChG seriLiry test rnihd duc tC smpbn2. nOT beiri prforred er USP <71 guid1ines andflr method

sutabiht cjnnot bc trad to your specitie RmiuIition.

St,rilitv — fl,i pr.•lfinin1ri rpLfl Wiu izi,! ,iJt.r npp,ih,iiifd 73 iu.,tfl of i,w,,b,ii&n. In , cirtl,ic.’ 1,1(1, wIgi rs, ,,I,’ll,,1Irhy, Ihe c.u,tpte will 1w

siejihflcd for U dn irthrr it nm kn,,’t in sire iimmipk a muppienscnt.il r.jurl will be i.uuel.

F,smijiI — Tith pl’limfluimnry i-4’or( ww iSItud uflir ftpproxinIUIL4l’ 4 femy ofilseubidiest In irCCci.tlance ‘ith IFS! c ,,wthi1olj’ the rnmplc ..ill h

aiicubn redfor 14 dots: 1/ rIser,, it our’ rj’°”J! in gt, smuisplc n luppk,nesiIiaI tepur( ‘iii! lu isiud.

Esmiluloxin — To culrmil,,$. thr mirdototin mdi site sitejullun in forsnisIae EL = J/1t elsere IC ikrnnie Irmit ‘ELYkJ and hi = ittmitiniir,n ifo:o’kg.hw,m

OF ,iliixi,tiitmn ,1UiLVk’

Pnre,,terni: Ii is 5 EtIAgfor jute ruse afjjd,ninjtiraflo,i If triithesl: A i 0.? EL/I body .‘ila9

RiiJiopbnr3nriieitlicttIpntraI I.’ s.c J7c/Vor 1,,gragi,cnI radiaplmnri.iacei’lictri; Ii is 141I SLIU’CL’ Vit (114’ ilt.ZXSIIJUIII r,’toi,y,ii.i,jki( iluti in mt.

filial ppllem.1io:. Af, ..here K — $ EVI. u’t if ills ii,.’ (hiftYinlUal m!oiemn3 itiru, J.bO j,s3)171)I’..

Case 2:12-cv-04209-BP Document 290-6 Filed 01/23/14 Page 1 of 8

ANALYSTS Limits Re suits

12/02J2I)3

Date Reprtsd

RrrllLc rm’f’o fled iahoiici ,eluie muil)’ In ilt irunple thuS ‘T.I tcfler(.

Page 2 ol 2
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Certificate Of Analysis
CLIENT:

ARL#:

LOT

DESCRIPTION: S-Pe.ntoharbital Sodium 50mg/mi. Inj Sal

DATE RECEIVED: 11/27/2013

STORAGE: 20’C ±o 25CC (68F to 77F)

CONTAINER: Two 20 rn1 syringes with 15 mL each in a brown bag

Test - Date
Test Method Limits Results Tested

identLf!cation {HPLC-Rtention time) US? 36 ConForms tn USJD Conforms .2/10J 2013
Spectficationc

OIPLC) US? 3 92,0% - 10&0% 9&1 12/10/2013

12/10/2013

Date Pepored

Rt’j,i(r r.prtd r,’IiiI’ O?t! r) rijat cue.I

Fqe 1 ot?
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